
Citation:  100 Colum. L. Rev.  2000

Content downloaded/printed from 
HeinOnline (http://heinonline.org)
Thu Sep  3 08:47:55 2009

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

   https://www.copyright.com/ccc/basicSearch.do?  
   &operation=go&searchType=0   
   &lastSearch=simple&all=on&titleOrStdNo=0010-1958



COLUMBIA LAW REVIEW
VOL. 100 NOVEMBER 2000 NO. 7

ARTICLES

QUESTIONING CERTIORARI: SOME REFLECTIONS
SEVENTY-FIVE YEARS AFTER THE JUDGES' BILL

Edward A. Hartnett*

We tend to take for granted that the United States Supreme Court has the
discretionary power, through its use of the writ of certiorari, to select the cases
it wishes to decide. The Court, however, has not always possessed this discre-
tion. Professor Hartnett traces the history of certiorari in the Court, paying
particular attention to the unprecedented efforts of Chief Justice William
Howard Taft to promote the landmark Judges' Bill of 1925 and the uncriti-
cal deference to the Court shown by Congress in enacting it. After describing
ways in which the Court asserted even broader discretion than Congress pro-
vided, Professor Hartnett questions whether certiorari is consistent with the
traditional conceptions of judicial review, the nature of judicial power, and
the rule of law. While questioning certiorari, he emphasizes its importance
not only in encouraging Supreme Court Justices to think of themselves as
final arbiters of controversial questions but also in shaping substantive con-
stitutional law.
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INTRODUCTION

Seventy-five years ago, the modern Supreme Court was born. In Feb-
ruary of 1925, in the closing days of a lame duck session of Congress,
Congress agreed to give the Justices of the Supreme Court what Chief
Justice William Howard Taft had aggressively sought from the moment he
took his seat on the Supreme Court: a far-ranging power to pick and
choose which cases to decide.' Shortly thereafter, the Court began the
process of incorporating the Bill of Rights against the states, starting with
the First Amendment's free speech clause, 2 and then physically removed
itself from the Senate's shadows and into its own marble palace. 3

Congress was remarkably willing to delegate to the Court the case
selection power sought by Taft, even as it resisted for another decade
delegating to the Court the power to promulgate rules of civil procedure.

1. See Judiciary Act of 1925, Pub. L. No. 68-415, 43 Stat. 936.
2. See Gitlow v. NewYork, 268 U.S. 652, 666 (1925) (assuming First Amendment right

of free speech incorporated in due process); cf. Chicago, Burlington & Quincy R.R. Co. v.
Chicago, 166 U.S. 226, 241 (1897) (holding that due process requires compensation when
property is taken for public use, but not relying on theory of incorporation or even citing
the takings clause of the Fifth Amendment).

3. See Alpheus Thomas Mason, William Howard Taft: Chief Justice 133-37 (1965)
(recounting ChiefJustice Taft's efforts to obtain a Supreme Court building). Although the
legislation to construct a Supreme Court building was introduced in 1925, it did not pass
until 1926. See Act of May 25, 1926, Pub. L. No. 69-281, 44 Stat. 630, Part I; see also

Robert L. Stern et al., Supreme Court Practice 1 (7th ed. 1993) [hereinafter Stern &
Gressman] ("For many years the Court's quarters were on the first floor of the Capitol.
When the larger Senate wing of the Capitol was constructed in 1860 the Court took over
the original Senate Chamber.... [where] it remained until 1935.").
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Senator Thomas Walsh, a progressive Democrat from Montana whose de-
termined opposition blocked the Rules Enabling Act until his death,4 at-
tempted a lonely fight against the bill sought by the Court. He described
that bill-widely dubbed the Judges' Bill-5-as exemplifying "that truism,
half legal and half political, that a good court always seeks to extend its
jurisdiction, and that other maxim, wholly political, so often asserted by
Jefferson, that the appetite for power grows as it is gratified."6 Yet even
Senator Walsh ultimately relented, noting "I have been accused of stand-
ing in the way of a good many of these proposed statutes that are asked
for by the Supreme Court of the United States, and I do not feel like
standing alone on the matter."7

In the seventy-five years that have followed, we have grown accus-
tomed to the idea that the Supreme Court sets its own agenda,8 and tend
to take it for granted.9 Congress has expanded the Court's discretionary

4. See Mason, supra note 3, at 118 ("Almost singlehandedly, Senator Walsh beat back
all attempts to pass it."); see also Stephen B. Burbank, The Rules Enabling Act of 1934, 130
U. Pa. L. Rev. 1015, 1063-65, 1081-95 (1982) (detailing Walsh's opposition); id. at 1095
(noting that action in Congress followed quickly after Walsh's death in 1933); Stephen N.
Subrin, How Equity Conquered Common Law: The Federal Rules of Civil Procedure in
Historical Perspective, 135 U. Pa. L. Rev. 909, 996 (1987) (describing Walsh's opposition to
the Rules Enabling Act as "considerably more sophisticated and far-reaching" than it was
normally characterized).

5. See Felix Frankfurter & James M. Landis, The Business of the Supreme Court: A
Study in the Federal Judicial System 260 (1928) [hereinafter Frankfurter & Landis,
Business] (noting that the Court's proposal went to Congress "where it became known as
the judges' Bill").

6. 62 Cong. Rec. 8547 (1922) (printing speech delivered by Sen. Walsh of Montana
on June 8, 1922); cf. Walter F. Murphy, Elements ofJudicial Strategy 19 (1964) (listing as
one of the "instrument[s] of judicial power," the Court's "control over its own
jurisdiction").

7. 66 Cong. Rec. 2926 (1925) (statement of Sen. Walsh made on Feb. 3, 1925).
8. See David M. O'Brien, Storm Center: The Supreme Court in American Politics 181

(4th ed. 1996) (noting that the Judiciary Act of 1925 "enabled the Court largely to set its
own agenda").

9. See, e.g., Eugene Gressman, Much Ado About Certiorari, 52 Geo. L.J. 742, 750
(1964) [hereinafter Gressman, Much Ado] (asserting that the "chief consumer of the
Court's time... is and always has been the consideration and disposition of those relatively
few cases accepted for plenary review" (emphasis added)). Indeed, some go so far as to
argue that if the "Court can be trusted to decide cases-to establish the supreme law of the
land, it can surely be trusted to determine what cases it should decide." James W. Moore &
Allan D. Vestal, Present and Potential Role of Certification in Federal Appellate Procedure,
35 Va. L. Rev. 1, 45 (1949); cf. Akhil Reed Amar, A Neo-Federalist View of Article III:
Separating the Two Tiers of Federal Jurisdiction, 65 B.U. L. Rev. 205, 268 (1985)
(suggesting that where certiorari is the "only opportunity" for a federal question case to get
into federal court, the "practical inability of the Court to hear all these cases, many of them
probably meritorious, seems at war with the spirit of Article III").
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power still further, 10 and entire books are devoted to the agenda-setting
process of the Court."

In the process, we also seem to have simply forgotten that in the
years before the Judges' Bill, the Court decided far more cases than the
one hundred fifty that we have somehow convinced ourselves is the most
that the modern Supreme Court-aided by multiple law clerks and com-
puters-can possibly be expected to decide. 12 Although the decline in
recent years to under one hundred decided cases has attracted some at-
tention, 13 most readers are likely surprised that in the hearings concern-
ing the Judges' Bill, the Solicitor General estimated that the number of
cases of public gravity that the Court could decide on the merits was be-
tween four hundred and five hundred. 14

10. See Act ofJune 27, 1988, Pub. L. No. 100-352, 102 Stat. 662 (eliminating virtually
all of the Supreme Court's mandatory jurisdiction); see also Bennett Boskey & Eugene
Gressman, The Supreme Court Bids Farewell to Mandatory Appeals, 121 F.R.D. 81, 81
(1988).

11. See, e.g., Samuel Estreicher & John Sexton, Redefining the Supreme Court's
Role: A Theory of Managing the Federal Judicial Process (1986) [hereinafter Estreicher &
Sexton, Redefining] (presenting and applying a managerial model of the Supreme Court's
case selection process); Richard L. Pacelle, Jr., The Transformation of the Supreme
Court's Agenda: From the New Deal to the Reagan Administration (1991) (analyzing
changes in the Supreme Court's agenda from 1933-1988); H.W. Perry, Jr., Deciding to
Decide: Agenda Setting in the United States Supreme Court (1991) (examining the case
selection process from 1976 to 1980 primarily through interviews with Justices and their
clerks); Doris Marie Provine, Case Selection in the United States Supreme Court (1980)
(discussing the factors that underlie judicial disagreements in case selection).

12. In the five years between 1917 and 1922, the Court heard argument in 1,648 cases,
or an average of 330 cases per term. See John H. Clarke, Carrying the Case to the United
States Supreme Court, 56 Am. L. Rev. 283, 288 (1922) (excerpts from speech by Justice
Clarke to New York University alumni); see also Frankfurter & Landis, Business, supra note
5, at 295 (providing statistics showing an average of 332 cases decided each term in the
1916 through 1925 terms); cf., e.g., Peter L. Strauss, One Hundred Fifty Cases Per Year:
Some Implications of the Supreme Court's Limited Resources for Judicial Review of
Agency Action, 87 Colum. L. Rev. 1093, 1100 (1987) (noting that "[n]o one suggests this
number could be increased very much"); Mark Tushnet, The Supreme Court, 1998
Term-Foreword: The New Constitutional Order and the Chastening of Constitutional
Aspiration, 113 Harv. L. Rev. 29, 68 (1999) ("At its peak, the Court heard argument in
about 170 cases per Term, whereas during the past five years it has heard argument in
fewer than one hundred cases each year." (emphasis added)).

13. See, e.g., Arthur D. Hellman, The Shrunken Docket of the Rehnquist Court, 1996
S. Ct. Rev. 403, 405 (examining several hypotheses for the decline in the number of cases
heard by the Court); David M. O'Brien, Join-3 Votes, the Rule of Four, the Cert. Pool, and
the Supreme Court's Shrinking Plenary Docket, 13J.L. & Pol. 779, 807 (1997) (suggesting
that the Court's composition and its internal procedures for considering certiorari
petitions partly explain the rise and fall in its docket from the 1970s to the present). This
past term, the Court decided 74 cases after argument, plus 3 without argument. See
Statistics for the Supreme Court's October Term 1999, 69 U.S.L.W. 3076 (2000).

14. See Jurisdiction of Circuit Courts of Appeals and United States Supreme Court:
Hearing Before the House Comm. on the Judiciary, 67th Cong. 30 (1922) (statement of
James M. Beck, Solicitor General) [hereinafter 1922 Hearings].

1646 [Vol. 100: 1643
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In addition, current certiorari practice differs substantially from the
practice described to Congress in convincing it to adopt the Judges' Bill.
As detailed below, the Justices explained to Congress that they read and
discussed every petition, granted certiorari not only whenever four (or
sometimes three) thought appropriate, but also as a matter of course
whenever there was a conflict in the circuit courts of appeals.15 Moreo-
ver, they stated that certiorari in constitutional cases would only be de-
nied when the decision for which review was sought was clearly correct,
expressing confidence that no constitutional question of any real merit or
doubt would be denied review. Although the Justices assured Congress
that they intended to continue these methods and not relax their vigi-
lance as the number of petitions increased, only one of these methods-
the rule of four-has survived.1 6

At this juncture, seventy-five years after the passage of the Judges'
Bill, it is appropriate not only to trace the development of certiorari in
the Supreme Court, but also to raise questions about the consistency of
current certiorari practice with classic conceptions ofjudicial review,judi-
cial power, and the rule of law. 17

Part I of this Article recounts the modest birth of the Supreme
Court's discretionary jurisdiction in 1891. Ironically, the statutory writ of
certiorari that is now the nearly-exclusive route to the Supreme Court was
originally conceived as a minor, fail-safe provision upon creation of the
circuit courts of appeals.

Part II addresses the way in which Congress expanded this discretion-
ary power in 1914 and 1916, giving the Supreme Court for the first time
discretion with regard to review of state court judgments. The 1916 Act
was particularly ambiguous, and while it might well have been under-
stood by Congress to address only minor statutory cases, the Supreme
Court interpreted it to apply more broadly, giving the Court considerable
discretion even in cases posing constitutional challenges to state action.

Part III details William Howard Taft's quest to substantially broaden
the Court's discretionary power to choose its cases. It shows that what we
now take for granted was anything but inevitable, and, in large part, came

15. See infra Part III.
16. See John Paul Stevens, The Life Span of a Judge-Made Rule, 58 N.Y.U. L. Rev. 1,

10-14 (1983) (describing the changes in certiorari practice and suggesting abandonment
of the rule of four). Under current certiorari practice, most petitions are never read by the
Justices, who instead rely largely on one or two page summaries prepared by a law clerk,
and no petition is discussed at conference unless a Justice so requests. See Susan Low
Bloch & Thomas G. Krattenmaker, Supreme Court Politics: The Institution and its
Procedures 335-36 (1994). Usually, some seventy percent or more of the petitions are
denied without any discussion at conference, and even for those that are discussed, the
discussion is "usually quite perfunctory," with mostJustices simply announcing their votes.
Id. at 336-37.

17. But cf. Merlo J. Pusey, Judiciary Act of 1925: The "Judges' Bill" After Half a
Century, 1976 Y.B. Sup. Ct. Hist. Soc'y 73, 76 (arguing that "[t]he half century that has
since elapsed has removed all doubt as to the wisdom of that course").

164720001
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about only due to the unprecedented efforts of Chief Justice Taft. Taft
organized the other Justices to draft and support a bill to accomplish his
goal, and chose the Justices to testify in its behalf before Congress on
explicitly political grounds. He lobbied members of Congress, the Solici-
tor General, and the American Bar Association. He successfully urged
President Coolidge to support the bill in his State of the Union messages,
and even successfully urged Coolidge's campaign to continue to high-
light its defense of judicial power. After Coolidge's victory in 1924, Taft
again pushed the bill with the lame duck Congress and negotiated com-
promises with Senators to secure its passage. In recounting this history,
Part III also presents the arguments and representations made in support
of Taft's proposal, arguments that may strike modem readers as less than
compelling, and representations that subsequent Courts have aban-
doned. Congress, however, largely accepted these arguments and repre-
sentations uncritically, deferring to the Supreme Court and giving Taft
what he wanted.

Part IV describes how the Supreme Court took the broad discretion
that Congress gave it in 1925 and broadened it still further. Once accus-
tomed to the discretionary control over its agenda, the Court tended to
assert discretionary control over ostensibly mandatory appeals, practically
eliminated the certification power of courts of appeals and eviscerated
the finality requirement. It has claimed the power to limit grants of certi-
orari to particular questions, and even to rewrite the question presented
in a petition for certiorari.

Part V tentatively raises some questions about certiorari. In particu-
lar, the unbounded discretion to decline to decide a case is difficult (if
not impossible) to reconcile with the classic justification for judicial re-
view, whereby the power to say what the law is flows from the duty to
decide the case. The Supreme Court's power to set its own agenda also
sits uncomfortably with the famous Hamiltonian description of the judici-
ary as lacking will. More generally, the legitimacy of judicial action is
widely thought to be dependent on its conformity with law, yet there is
(virtually) no law governing the Supreme Court's exercise of power to set
its own agenda, and the Court has steadfastly refused to establish any.
Finally, attempts to avoid these difficulties by treating the Supreme
Court's power to choose which cases to decide as a species of administra-
tive rather than adjudicative power raise difficulties of their own, difficul-
ties that stem from fundamentals of federalism and from modern skepti-
cism of neutral expertise, both in general and in the particular context of
judicial procedure.

Part VI emphasizes that certiorari, while questionable, has been of
undeniable importance. It has encouraged Supreme Court Justices to
think of themselves less as deciders of cases and more as final arbiters of
controversial questions. Indeed, it has deeply shaped substantive consti-
tutional law itself.

1648 [Vol. 100:1643
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1. THE MODEST BIRTH OF THE SUPREME COURT's'DISCRETIONARY

JURISDICTION: A REASSURING FALLBACK PROVISION UPON

CREATION OF THE CIRCUIT COURTS OF APPEALS

For over one hundred years, the Supreme Court had no power to
pick and choose which cases to decide. Instead,just as Congress decided
which cases and controversies from the list contained in Article III, Sec-
tion 2, would be decided by the lower federal courts, so too it decided
which of those cases and controversies would be decided by the Supreme
Court. As a formal matter, of course, the Constitution itself grants the
Supreme Court jurisdiction over all cases and controversies listed in Arti-
cle III, Section 2, and allocates those cases and controversies between
original and appellate jurisdiction. And as the Court famously held in
Marbury v. Madison, Congress lacks the constitutional power to add to the
Supreme Court's original jurisdiction. 18 But the Court's appellate juris-
diction is subject to the important congressional power to make regula-
tions and exceptions, 19 and acts of Congress specifying the Court's juris-
diction have long been understood as exercises of this power, implicitly
excepting all cases not specified.20 In short, so long as Congress did not
attempt to expand the Supreme Court's jurisdiction to cases and contro-
versies not listed in Article III or to add to its original jurisdiction, the
Supreme Court was required to decide those cases within its congressio-
nally-defined jurisdiction and was prohibited from deciding cases outside
its congressionally-defined jurisdiction. 2 1

18. 5 U.S. (1 Cranch) 137 (1803).
19. See U.S. Const. art. III, § 2 ("In all the other Cases before mentioned, the

supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall make."). Since 1953 (nearly
thirty years after the passage of the Judges' Bill), there has been a sustained scholarly effort
to establish some constitutional limitations on this power. See Henry M. Hart, Jr., The
Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in Dialectic, 66
Harv. L. Rev. 1362, 1363 (1953). For a significant recent entry, and for citations to
important intervening contributions, see James E. Pfander, Jurisdiction Stripping and the
Supreme Court's Power to Supervise Inferior Tribunals, 78 Tex. L. Rev. 1433, 1436-40
(2000). This Article does not attempt to enter that debate directly, leaving to another day
an exploration of what light the history and analysis contained herein might shed on the
question.

20. See American Constr. Co. v. Jacksonville, Tampa & Key W. Ry. Co., 148 U.S. 372,
378 (1893) ("This court ... as it has always held, can exercise no appellate jurisdiction,
except in the cases, and in the manner and form, defined and prescribed by Congress.");
Ex Parte McCardle, 74 U.S. (7 Wall.) 506, 513 (1869) (noting that acts of Congress came to
be spoken of as grants ofjurisdiction to the Supreme Court); Durousseau v. United States,
10 U.S. (6 Cranch) 307, 314 (1810) (Congress has "not declared that the appellate power
of the Court shall not extend to certain cases; but they have described affirmatively its
jurisdiction, and this affirmative description has been understood to imply a negative on
the exercise of such appellate power as is not comprehended within it.").

21. The obligatory "but see" cite is United States v. Klein, 80 U.S. (13 Wall.) 128, 146
(1872) (holding unconstitutional an act of Congress that directed the Supreme Court to
dismiss for lack of jurisdiction any case seeking compensation for property seized during
the Civil War where the claimant relied on a presidential pardon to prove loyalty). "Klein is
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It is true that federal courts, including the Supreme Court, were em-
powered by the Judiciary Act of 1789 to issue all writs which may be "nec-
essary or appropriate in aid of their respective jurisdictions and agreeable
to the usages and principles of law." 22 The writ of certiorari was one such
writ. Although in England the writ of certiorari had been used by the
King's Bench to assert jurisdictional control over other courts,23 federal
courts under the Judiciary Act of 1789 were not empowered to use certio-
rari to assert jurisdiction in a case, but rather "as an auxiliary process
only, to supply imperfections in the record of a case already before it."24

Such certiorari did not provide the Supreme Court with discretionary
control over its jurisdiction.

Although the congressionally-imposed limitations on the Supreme
Court's appellate jurisdiction were significant, the number of cases that
the Court was obligated to decide grew dramatically after the Civil War.
The result was both a growing number of cases decided each term and a
growing backlog of delayed cases. In 1860, the Court had 310 cases on its
docket and decided 91; in 1870, the Court had 636 cases on its docket
and decided 280; in 1880, the Court had 1,202 cases on its docket and
decided 365; and in 1886, the Court had 1,396 cases on its docket and
decided 451.25 By 1888, the Court was more than three years behind in
its work, 26 and when the 1890 Term opened, the Court had "reached the
absurd total of 1800" cases on its appellate docket 27-and was obligated
to decide them all.

Congress responded in 1891 by creating the circuit courts of appeals,
giving the Supreme Court mandatory appellate jurisdiction over many of
their decisions, but declaring others "final." For those cases in which the
decision of the circuit court of appeals was declared "final," however, the
Supreme Court nevertheless was granted appellate jurisdiction if the cir-

still the only Supreme Court decision invalidating a legislative restriction on federal court
authority ...framed in jurisdictional terms," and the meaning of this "deeply puzzling
decision" is beyond the scope of this Article. Daniel J. Meltzer, Congress, Courts, and
Constitutional Remedies, 86 Geo. L.J. 2537, 2538 (1998).

22. Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 73 (codified as amended at 28 U.S.C.
§ 1651 (1994)).

23. See generally S. A. de Smith, The Prerogative Writs, 11 Cambridge L.J. 40, 45-50
(1951) (discussing the history of how the King's Bench used certiorari to assert

jurisdiction); EdwardJenks, The Prerogative Writs in English Law, 32 Yale LJ. 523, 528-29
(1923) (tracing the history of the prerogative writs in England).

24. American Constr. Co., 148 U.S. at 380 (contrasting the pre-1891 United States
practice with the practice of the Queen's Bench); see also Pfander, supra note 19, at 1510
(noting that "Congress refrained from conferring any freestanding powers to issue writs of
certiorari .. .in the Judiciary Act of 1789"). This use of certiorari may strike the modern
reader as odd, but consider 28 U.S.C. § 1447(b) (1994) (empowering federal district
courts in removed cases to issue a writ of certiorari to a state court to obtain the record in
the case).

25. See H.R. Rep. No. 50-942, at 3 (1888).
26. See id.
27. Frankfurter & Landis, Business, supra note 5, at 86.

1650 [Vol. 100:1643
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cuit court of appeals certified to the Supreme Court a question of law or
if the Supreme Court granted a writ of certiorari to bring the judgment
before it for review. 28 Interestingly, it seems that this empowering of the
Supreme Court to decide to hear the case was distinctly secondary: When
the bill was under consideration in the House in 1888, it provided for
circuit court certification of sufficiently important legal questions, but not
for Supreme Court certiorari. 29 Similarly, as the bill passed the House in
1890, it provided that circuit court decisions in diversity cases were final,
permitted circuit courts to certify novel, difficult, or important questions,
and required circuit courts to certify any question that had been decided
differently in another circuit court, but did not provide for Supreme
Court certiorari.30

Chief Justice Fuller appears to have played a role in getting the bill
enacted. In January 1890, he hosted a dinner at his home to honor the
newly appointed DavidJ. Brewer.3 ' The guests were the members of the
Court, plus seven members of the Senate Judiciary Committee. A few
weeks later, the Committee formally asked the Justices for their views
about various proposals for relieving the Court's workload. 32 They re-
sponded with a letter noting their approval of eleven particular features
of the various proposals, including the provision that certain cases were:

not to be brought to the Supreme Court... unless the Court of
Appeal, or two judges thereof, certify that the question involved
is of such novelty, difficulty or importance as to require a final
decision by the Supreme Court. But any question shall be so

28. See Circuit Court of Appeals Act of 1891, ch. 517, 26 Stat. 826. Thus, although
the Judiciary Act of 1925 is of landmark significance, it is simply wrong to state that the
Judges' Bill created certiorari or that all of the Supreme Court's jurisdiction before that
time was mandatory. See, e.g, Pacelle, supra note 11, at 6 (making these incorrect
assertions).

29. See H.R. Rep. No. 50-942, at 2 (1888) (stating "where the circuit court shall certify
that the adjudication involves a legal question of sufficient importance to require that the
final decision thereof should be made by the Supreme Court"). An 1866 proposal to
create intermediate appellate courts, with Supreme Court review of their decisions limited
to questions of law in cases involving the constitution, treaties, or federal revenue laws or
where more than $10,000 was involved, also provided for certification of important
questions of law to the Supreme Court by the courts of appeals, but not certiorari. See
Cong. Globe, 39th Cong., 1st Sess. 1714 (1866); Frankfurter & Landis, Business, supra note
5, at 71-72.

30. See H.R. Res. 9014, 51st Cong. § 9, 21 Cong. Rec. 3402 (1890); see also H.R. Rep.
No. 51-1295, at 2 (1890). Mandatory certification of questions producing conflict between
the circuits was to be done "in the same manner in which questions were heretofore
certified upon which the judges holding the circuit courts were divided in opinion." H.R.
Res. 9014.

31. See William L. King, Melville Weston Fuller: Chief Justice of the United States
1888-1910, at 150 (1950).

32. See id.

20001 1651
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certified, upon which there has been a different decision in an-
other circuit.33

Their letter does not mention the possibility of certiorari issuing from the
Supreme Court.

Certiorari made its first appearance in the Senate substitute for the
House bill. At the time, however, other differences between the House
and Senate bills were viewed as far more important. The House bill
would have transformed the old circuit courts into purely appellate
courts, transferred the original jurisdiction of those courts to the district
courts, created two new circuit judgeships per circuit, and required virtu-
ally all cases decided in the district court to be appealed to the circuit
courts before any review in the Supreme Court.3 4 The House bill en-
countered serious opposition in the Senate, perhaps most significantly
because Republican President Benjamin Harrison would get to appoint
the eighteen new circuit judges. 35 The House bill was also viewed by
some as enacted illegitimately, passed in the wake of Speaker Thomas
Reed's new rules that, contrary to traditional congressional practice,
counted Members as present even if they did not answer the roll call. 36

The Senate substitute, by contrast, preserved the already existing cir-
cuit courts, created new circuit courts of appeals, and routed some ap-
peals to the new circuit courts of appeals while routing others directly to

33. Murphy, supra note 6, at 228-29 n.36 (quoting letter dated Mar. 12, 1890 from
Justices of Supreme Court to Senate Judiciary Committee).

34. See 21 Cong. Rec. 3402, 3403 (1890).
35. Harrison was elected President in 1888 even though Grover Cleveland had won

the popular vote by nearly 100,000 votes. See The Almanac of American History 366
(Arthur M. Schlesinger, Jr., ed., 1993); see also Transactions of the Twelfth Annual
Meeting of the American Bar Association, 12 Rep. A.B.A. 3, 9-10 (1889) [hereinafter
Twelfth Annual Meeting] (noting that some partisans in Congress "will not put in the
hands of the Executive of the other party a patronage so large as any one of these measures
of reform calls for"); cf. Walter B. Hill, The Federal Judicial System, 12 Rep. A.B.A. 289,
320 (1899) (noting that when the Senate and the President were Republican, the House
was "utterly oblivious" to the need for any action, but "[a]s soon as the House and the
President were in political accord" (upon Democrat Grover Cleveland's election in 1884),
the House "awoke to the immediate and supreme importance of legislation relative to the
Federal Judicial System" and the Senate "lost all of its former zeal"); id. (taking comfort
that "both parties" are now "estopped from making any party issue against the necessary
legislation"). A proposal to require that the two new circuit judges in each circuit be from
different parties was defeated. See 21 Cong. Rec. 3409 (1890).

36. See 22 Cong. Rec. 3586 (1891) (statement of Rep. Breckinridge) ("I will not
allude to the means by which it has been passed, which will always give to these new circuit
courts a flavor of being illegally adopted.... ."); 21 Cong. Rec. 10,306 (1890) (statement of
Sen. Vest) ("[The Bill] did not come to the Senate by a vote of the majority of the
members of the co-ordinate branch of the Legislature. It was passed in a peculiar way, by
counting as present those who were absent really or refusing to vote."); The Almanac of
American History, supra note 35, at 369. The vote in the House had been 131 to 13, with
183 not voting, and the Speaker announced that "with the names of those noted by the
Clerk, thirty in number, as present and not voting, there being a quorum under the
Constitution for the transaction of business, the Chair declares the bill to be passed." 21
Cong. Rec. 3410 (1890).

1652 [Vol. 100:1643
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the Supreme Court.3 7 The Senate substitute "originated in part with a
strong committee of the American Bar Association, and... [was] worked
out in conference between this committee and a sub-committee of the
House and Senate Judiciary Committees, presided over by Senator Ev-
arts."38 Significantly, it called for only one new circuit judge per circuit,
rather than the two provided for in the House bill. As Senator Evarts
explained:

The House of Representatives ... add two circuit judges. The
Senate scheme adds but one. This is a very great difference in
regard to the number of judges to be appointed. It is always a
misfortune that there should be what we will call a full bench of
judges to be appointed once, and of course naturally enough
they are to be expected to derive their appointment from the
political choice that the Constitution reposes in the President of
the United States with the approval of the Senate. This, there-
fore, is, as I think, a great feature that should commend itself to
the Senate at once .... 39

A bare majority of the Senate Judiciary Committee favored this proposal,
and no one on that committee favored the House bill.40 Instead, the
alternative favored by the minority of the Senate Judiciary Committee (in-
cluding its Chairman, Senator Edmunds) would avoid the appointment
of any new judges by authorizing the Supreme Court to sit in panels of
three to hear and decide cases that did not present constitutional
questions.

41

37. See 21 Cong. Rec. 10,221 (1890) (statement of Sen. Evarts).
38. Frankfurter & Landis, Business, supra note 5, at 99; see also Report of the

Committee on Judicial Administration and Remedial Procedure, 17 Rep. A.B.A. 336,
337-38 (1894) (claiming "influential" role for ABA in enactment of statute). That report
recounts a meeting with ajoint session of subcommittees of the Judiciary on Feb. 13, 1890,
but even assuming that the meeting was a formal hearing, it does not appear to have been
published, for it is not listed in John Griffth Ames, Comprehensive Index to the
Publications of the United States Government, 1881-1893 (1905), or in 1 Congressional
Information Service, U.S. Congressional Committee Hearings Index, Earliest Hearings
through 1914 (1985). See also Transactions of the Thirteenth Annual Meeting of the
American Bar Association, 13 Rep. A.B.A. 3, 31-40 (1890); Report of the Committee on
the Relief of the Supreme Court, 13 Rep. A.B.A. 338, 338-39 (1890) (referring to both the
House bill and the Evarts bill and approving in principle an intermediate appellate court);
Twelfth Annual Meeting, supra note 35, at 21, 48 (expanding the committee to nine and
instructing them to request that state bar associations and local councils of the ABA urge
Congress to take action); Transactions of the Eleventh Annual Meeting of the American
Bar Association, 11 Rep. A.B.A. 9, 80, 84 (1888) (appointing a five-member committee,
including David Dudley Field, to urge Congress to enact a law relieving the Supreme
Court).

39. 21 Cong. Rec. 10,222-23 (1890) (statement of Sen. Evarts).
40. See 21 Cong. Rec. 10,306 (1890) (statement of Sen. Vest) (noting that the

Committee vote was five to four and claiming that one of the votes in favor "I know was
given in a perfunctory sort of way").

41. See S. Rep. No. 51-1571, at 2-5 (1890) (Views of the Minority). Under this
proposal, the full Court would be required to hear cases involving constitutional questions.
See id. at 5; see also 21 Cong. Rec. 10,303 (1890) (amendment proposed by Sen. Vest).
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In support of the proposal to permit the Supreme Court to sit in
panels of three, Senator Vest pointed to similar arrangements in Rhode
Island and California and argued that "the real question that ought to
have our attention is as to the manner of business and not as to the juris-
diction of the Supreme Court."42 He added,

The Senator from New York [Senator Evarts], with his long po-
litical experience .... declared here as one of the principal argu-
ments for this bill that it was much preferable to the legislation
of the House of Representatives, because we had under this bill
only nine new judges instead of eighteen. If it is better to have
but nine, it is better not to increase the number at all. 43

There was considerable debate in the Senate regarding the two Sen-
ate proposals, as well as discussion of the House bill. 4 4 Senators debated
whether the proposal for panels was consistent with the constitutional
mandate of one Supreme Court.4 5 Significantly, Senator Evarts did not
retreat from his earlier position that the panel proposal was constitu-
tional, arguing instead that his proposal had far broader support and
therefore a far better chance of actually being enacted.46 Others noted
that some of the Justices doubted the constitutionality of the panel plan
and that most were "terribly opposed" to it. 4 7 The Senate also debated a

Although the minority published a report, evidently the majority did not: No majority
report appears in the Serial Set of Reports of Committees of the Senate of the United
States for the First Session of the 51st Congress (1889-1890).

42. 21 Cong. Rec. 10,303-04 (1890) (statement of Sen. Vest). Senator Edmunds, the
Chairman of the Senate Judiciary Committee, missed the debate and vote due to illness.
See 21 Cong. Rec. 10,223 (1890) (statement of Sen. Vest).

43. 21 Cong. Rec. 10,305 (1890) (statement of Sen. Vest).

44. See, e.g., 21 Cong. Rec. 10,229 (1890) (statement of Sen. Dolph) ("I think the
House bill is better in many respects than the substitute proposed by the majority of the
Senate committee.").

45. See, e.g., 21 Cong. Rec. 10,225-27 (1890) (colloquy of Sens. Carlisle, Vest,
Spooner, Hoar, and Dolph); 21 Cong. Rec. 10,303-08 (1890) (colloquy of Sens. Vest,
Carlisle, and Evarts).

46. See 21 Cong. Rec. 10,308 (1890) (colloquy of Sens. Evarts and Vest) (Evarts
noting that the American Bar Association had been closely divided on the question in the
past but had now reached near-consensus against having the Supreme Court sit in
divisions); see also Ninth Annual Report of the Special Committee to Suggest Remedies
and Formulate Proposed Laws to Prevent Delay and Unnecessary Cost in Litigation, 2
A.B.A. J. 603, 612 (1916) [hereinafter Ninth Annual Report] (referring to 1881 minority
report of a special committee of the ABA that "advocated the adoption of a statute allowing
the Supreme Court to sit in divisions" and noting that one of "the greatest lawyers this
country has ever produced, William M. Evarts ... signed and advocated" that report).

47. 21 Cong. Rec. 10,224 (1890) (statement of Sen. Vest) ("A large majority of the
judges, I believe all but two, favor the Senate substitute, or something like it, rather than
the division plan, to which they are terribly opposed .... ."); 21 Cong. Rec. 10,285 (1890)
(statement of Sen. Reagan) ("My inclination at first was to favor the view presented by the
minority of the committee, but discussion and information, possibly correct, that a number
of the members of the Supreme Court doubt the constitutionality of such a provision ...
incline me to favor the plan presented by the majority . . ").
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proposal to add a new circuit, 48 a proposal to redraw the boundaries of
the circuits, 49 and various proposals to alter the allocation of appellate
jurisdiction between the circuit courts of appeals and the Supreme
Court.5 0 But there was no debate about certiorari. 5 1

Instead, Senator Evarts explained the certification provision in the
bill proposed by the majority of the Senate Judiciary Committee and then
added:

[A] nother guard against the occurring diversity ofjudgments or
of there being a careless or inadvertent disposition of important
litigation by these courts; I should deprecate any opinion in ad-
vance that these courts would not fully meet the interest and
confidence that should be invited for them, but still there
should be something besides a mere judgment within these
courts as to what ought to be reviewed in the interest ofjurispru-
dence and uniformity of decision, and that is that the Supreme
Court shall have a right, in any of these cases that are thus made
final, by certiorari to take up to itself for final determination this
or that case, and in that way the scheme of the committee does
firmly and peremptorily make a finalty on such subjects as we
think in their nature admit of finalty, and at the same time
leaves flexibility, elasticity, and openness for supervision by the
Supreme Court.52

48. See 21 Cong. Rec. 10,282-87 (1890); 21 Cong. Rec. 10,311-12 (1890). In a
remark demonstrating that arguments for dividing the Ninth Circuit are nothing new,
Senator Dolph stated, "I do not wish to interfere with any other locality, but I assert what
every one must and does know who knows anything about the history of the country, that
California, Oregon, and Washington should not be in one circuit, with all their vast coast
line and with the great amount of admiralty business there is in the courts of those
districts." 21 Cong. Rec. 10,228 (1890).

49. See 21 Cong. Rec. 10,312-15 (1890).
50. See, e.g., 21 Cong. Rec. 10,278-82 (1890) (comparing allocation of appeals from

state courts, territorial courts, and courts in Indian Territory).
51. For commentary from the years immediately following the adoption of the Evarts

Act, see generally Benjamin R. Curtis, Jurisdiction, Practice, and Peculiar Jurisprudence of
the Courts of the United States 67-87 (2d ed. Boston, Little, Brown & Co. 1896) (rev. &
enlarged by Henry C. Merwin) (discussing the appellate jurisdiction of the Supreme
Court); Roger Foster, Recent Decisions Under the Evarts Act, 1 Yale L.J. 95 passim (1891)
(discussing the first several years of operation of the federal courts under the Evarts Act);
E.E. Marvin, The United States Courts, Their Jurisdiction, Practice, Etc., 3 Yale LJ. 207
passim (1893) (explaining the structure and jurisdiction of the federal court system after
the establishment of the circuit courts of appeals in 1891).

52. 21 Cong. Rec. 10,222 (1890). Thus certiorari in the Evarts Act was designed to
serve as a safety valve." Peter Linzer, The Meaning of Certiorari Denials, 79 Colum. L.

Rev. 1227, 1235 (1979). While Linzer also correctly observes that such certiorari is
"obviously very different from the device that today controls most of the Supreme Court's
docket," I think he exaggerates the extent to which it can be thought of as simply common
law certiorari. Id. at 1234 (claiming that Evarts Act certiorari is "certiorari in the classic
common law manner"). Without the explicit authorization of certiorari in the Evarts Act,
common law certiorari would not have been available because the common law writ only
issued in aid ofjurisdiction otherwise conferred and the Supreme Court would have lacked
the predicate appellate jurisdiction. See American Constr. Co. v. Jacksonville, Tampa &
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Thus it seems certiorari was envisioned as a sort of fallback provision
should the circuit courts of appeals prove, on occasion, to be surprisingly
careless in deciding cases or issuing certificates. 53 Moore and Vestal state
that Evarts viewed certification and certiorari as "parallel provisions."5 4

Indeed, in the first two years after the Evarts Act, only two petitions for
certiorari were granted. 55

Key W. Ry. Co., 148 U.S. 372, 380 (1893) (explaining that before the Evarts Act, and in
contrast with the practice of the Queen's Bench, certiorari "was used by this court as an
auxiliary process only, to supply imperfections in the record of a case already before it; and
not, like a writ of error, to review the judgment of an inferior court"); cf. Linzer, supra, at
1236 n.61 (noting that "the All Writs section might not have been adequate to authorize
certiorari where the circuit courts of appeals gave the 'final' word, since the Supreme
Court would have had no jurisdiction and the writ apparently would not have been
,necessary for the exercise' of its jurisdiction"). Once the Supreme Court grew
accustomed to the statutory writ of certiorari, however, it tended to abandon such limits on
common law certiorari. See Dallin H. Oaks, The "Original" Writ of Habeas Corpus in the
Supreme Court, 1962 Sup. Ct. Rev. 153, 184-85 ("It is likely... that the frequent usage of
statutory certiorari as a means of reviewing for error encouraged abandonment of the
limitations that prevented the same use being made of the common-law writ."); see also
Stern & Gressman, supra note 3, at 493 (suggesting that the common law writ of certiorari
serves as a method to review "otherwise non-appealable orders"); Bennett Boskey, 1A
West's Federal Forms (Supreme Court) 385-87 (5th ed. 1998) (same); cf. Pfander, supra
note 19, at 1510 n.350 (suggesting that the "growth of common law certiorari... may...
reflect the fact that the Court's appellate jurisdiction frequently entails review of appellate
courts . . . rather than the review of trial courts" and therefore would not present the
difficulties that would attend a full retrying of the case).

53. See Curtis, supra note 51, at 222 (noting that where there is no right to appeal
from the circuit courts of appeals, the case "comes within that other clause of the statute
which provides that the Circuit Court of Appeals may certify a cause 'made final' in that
court to the Supreme Court," and "that the Supreme Court may require this to be done if,
in a proper case, the Circuit Court of Appeals has declined or neglected to do it"); id. at 77
(noting that a defeated party "may petition the Circuit Court of Appeals to certify... and if
that court refuses so to do, he may then petition the Supreme Court" and suggesting that
in such a case "still more, perhaps, than when the Circuit Court of Appeals take the
initiative, the Supreme Court will act only if the circumstances are extraordinary"); cf. Hill,
supra note 35, app. at 311-12 (noting that "[C]omity would lead the court reaching a
conclusion different from that announced by another co-ordinate tribunal, to make such a
certificate as would insure a decision by the court of last resort" and suggesting that "[i]f
there was doubt of this, it might be enacted.., that in such cases there should be a right of
appeal").

54. Moore & Vestal, supra note 9, at 16. Whether certification and certiorari were
intended to be parallel or whether certification was intended to be primary, the Court
rather quickly moved to make certiorari primary. See Columbus Watch Co. v. Robbins,
148 U.S. 266, 270 (1893) (holding that the assertion of the existence of a conflict in circuit
decisions alone does not furnish grounds for certification, but might do so for certiorari).
But see Moore & Vestal, supra note 9, at 36 (discussing Robbins and later cases and
concluding that it is not clear whether conflict in the circuits justifies certification).

55. See Cunard S.S. Co. v. Fabre (The Umbria), 166 U.S. 404, 407 (1897); In re Lau
Ow Bew, 141 U.S. 583, 589 (1891) (granting certiorari and noting that "this branch of our
jurisdiction should be exercised sparingly and with great caution"); see also American
Constr. Co., 148 U.S. at 383 (noting that while there have been "many applications" for
certiorari, "two only have been granted"); id. at 383-84 (describing Bew as involving a
"grave question of public international law, affecting the relation between the United

1656
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The Senate adopted the Evarts proposal, 56 and in the closing days of
the lame duck session of the 51st Congress, the House acceded to the
Senate. 57 Thus was born the "then revolutionary, but now familiar, prin-
ciple of discretionary review of federal judgments on writ of certiorari."5 8

II. THE UNCERTAIN ExPANsION OF DISCRETION REGARDING REVIEW OF

STATE COURT JUDGMENTS

The revolution did not spread to review of state court judgments un-
til 1914, nearly twenty-five years later. From 1789 until 1914, Supreme
Court review of state court judgments was governed by one central princi-
ple: The Supreme Court was obligated to review a final judgment ren-
dered by a state court system that denied a federal claim or defense, but
had no jurisdiction to review a state court judgment that upheld a federal
claim or defense. In 1914, the Supreme Court was empowered for the
first time to review a state court judgment upholding a federal claim or
defense. This new category of cases opened to Supreme Court review-
in principle, doubling the number of state court judgments subject to
review-was made reviewable by the discretionary writ of certiorari. I
have previously detailed the history of the 1914 Act and will not repeat
that here.59 Note, however, that as late as 1916, any litigant whose federal

States and a foreign country" and Fabre as "an admiralty case, which presented an
important question of the rules of navigation").

56. See 21 Cong. Rec. 10,364 (1890). Evarts accepted amendments in order to get
the bill through the Senate, most significantly an amendment that broadened the Supreme
Court's jurisdiction to review judgments in federal criminal cases. See Foster, supra note
51, at 95 (noting that Evarts "assented to the incorporation of any amendment . . . his
opposition to which might endanger passage of the bill before the adjournment of
Congress" and that this amendment "radically chang[ed] the original intention of the
act"). In 1889, Congress had given the Supreme Court jurisdiction to review judgments in
capital cases, see Act of Feb. 6, 1889, ch. 113, § 6, 25 Stat. 655, 656 (permitting writ of error
for the first time in federal criminal cases, but limited to capital cases), and the Evarts Act
broadened that to cases of "infamous crimes." Circuit Court of Appeals Act of 1891, ch.
517, § 5, 26 Stat. 826, 827-28; see also 21 Cong. Rec. 10,308-10 (1890) (statements by Sen.
Evarts opposing direct appeal to the Supreme Court whenever imprisonment is
authorized, but suggesting instead allowing such direct appeal in cases of conviction for
capital "or other infamous crimes"); cf. In re Claasen, 140 U.S. 200, 205 (1891)
(concluding that "a crime which is punishable by imprisonment in the state prison or
penitentiary ... is an infamous crime").

57. See 22 Cong. Rec. 3583-87 (1891); id. at 3584 (statement of Rep. Rogers) ("[T]he
only exigency which would have compelled the majority of the House conferees to consent
to this bill is... that the parliamentary status and business of the two Houses is such that it
was thought impossible otherwise to get through a bill of any description . . . ."). It was
signed by the President on March 3, 1891, the day before the 51st Congress expired. See
22 Cong. Rec. 3760 (1891).

58. Richard H. Fallon et al., Hart & Wechsler's The Federal Courts and the Federal
System 37 (4th ed. 1996) [hereinafter Hart & Wechsler].

59. See Edward A. Hartnett, Why Is the Supreme Court of the United States
Protecting State Judges from Popular Democracy?, 75 Tex. L. Rev. 907, 913-56 (1997)
(arguing that the 1914 Act is better understood as an attempt to protect the independence
of state judges than to ensure their popular accountability).
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claim or defense was denied in state court was entitled to Supreme Court
review.

The year 1916 marks the first congressional authorization for the Su-
preme Court to decline to review a state courtjudgment denying a fed-
eral claim or defense. 60 The 1916 statute was sufficiently ambiguous,
however, that it was quite difficult to tell just how large the shift from
mandatory to discretionary jurisdiction actually was.6 1 Jurisdiction re-
mained mandatory: 1) where the state court decided against the validity
of a treaty, federal statute, or authority exercised under the United States;
and 2) where the state court rejected a federal challenge to the validity of
a state statute or authority exercised under a state. However, where "any
title, right, privilege, or immunity is claimed under the Constitution, or
any treaty or statute of, or commission held or authority exercised under
the United States, and the decision is either in favor of or against" the
federal claim, review was by certiorari. 62 Just what was encompassed by
the "validity" of a "statute" or an "authority"? If construed broadly,
mandatory review remained when a state court rejected a challenge based
on federal law to state legislative and executive action. If construed nar-
rowly, however, many such cases were shifted from mandatory to discre-
tionary jurisdiction.

To the extent that Congress focused at all on this aspect of the bill-
a bill whose primary announced purpose was to change the date on
which the Supreme Court's annual term began from the second Monday
in October to the first 63-it appears to have largely focused on relieving
the Court from the obligation to decide run-of-the-mill tort cases brought
under the Federal Employers' Liability Act (FELA). 64 Indeed, the bill
shifted FELA cases (and other similar cases) arising in the lower federal

60. See Act of Sept. 6, 1916, ch. 448, § 2, Pub. L. No. 258, 39 Stat. 726; Linzer, supra
note 11, at 1239 (noting that the 1916 Webb Act "covered an area that had been part of
the obligatory jurisdiction since 1789").

61. See Frankfurter & Landis, Business, supra note 5, at 214 (noting that the "Act of
1916 in its new classification of review over state courts led to perplexing distinctions,
puzzling alike to court and counsel"). ChiefJustice Taft described the law as "a trap and
* . . full of pitfalls." 1922 Hearings, supra note 14, at 8.

62. Act of Sept. 6, 1916, ch. 448, § 2.
63. See 53 Cong. Rec. 9441 (1916) (reproducing H.R. 15158, titled "To amend the

Judicial Code; to fix the time when the annual term of the Supreme Court shall
commence; and further to define the jurisdiction of that court" and reporting the debate
on H.R. 15158 under the caption "Annual Term of the Supreme Court of the United
States").

64. See H.R. Rep. No. 64-794, at 2 (1916) (noting that a "great number of cases"
shifted to discretionary jurisdiction are "not of general importance" and that this is
"especially true of suits based on the employers' liability act"); S. Rep. No. 64-775, at 2
(1916) (same); Frankfurter & Landis, Business, supra note 5, at 213 (noting that the "chief
aim of this measure" was "to save the Supreme Court from the voluminous futilities of
employers' liability litigation"). These reports also mentioned that the bill would enable
the Court "promptly to dispose of many [cases] in which there is no merit, but a desire for
delay," H.R. Rep. No. 64-794, at 3; S. Rep. No. 64-775, at 3, but did not explain why such
cases could not be summarily decided. FELA itself was enacted as the Act of April 22, 1908,
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courts from mandatory to discretionary jurisdiction 65 using "the simple
device of eliminating review of litigation arising under specific statutes." 66

Moreover, such federal statutory claims by one private litigant against an-
other seem to be the clearest kind of case where litigants would be relying
on federal rights or immunities, but not challenging either a state statute
or any authority exercised under a state. 67 When one recalls that the
Court had recently held that both the plaintiff and defendant in a FELA
case relied on federal rights or immunities-so that a FELA defendant who
lost in state court was entitled to mandatory Supreme Court review68 -it
is easier to see why Congress might perceive the 1916 Act as aimed at
appeals in FELA cases.6 9

Nevertheless, the Court interpreted the 1916 Act to eliminate from
its mandatory jurisdiction not only FELA cases or other federal statutory
cases, but also cases raising constitutional objections to state executive
action. It held that the "mere objection to an exercise of authority under
a statute, whose validity is not attacked, cannot be made the basis of a writ

Pub. L. No. 60-100, 35 Stat. 65 (1908), and is currently codified as amended at 45 U.S.C.
§§ 51-60 (1994).

65. See Act of Sept. 6, 1916 § 3; see also Frankfurter & Landis, Business, supra note 5,
at 210 ("Similar litigation arising under the Hours of Service and Safety Appliance Acts,
but much less voluminous, was also relegated to final disposition by the circuit courts of
appeals.").

66. Frankfurter & Landis, Business, supra note 5, at 210.

67. Perhaps a losing litigant in such a case in state court would contend that, even
though both the claim and defense were federal, there was nevertheless a state "authority"
involved: the state court's authority exercised in deciding the case. However, not only
would such a construction render the 1916 Act meaningless, but the Supreme Court had
concluded decades earlier that "the authority conferred on a court to hear and determine
cases in a State, is not the kind of authority referred to in the 25th section [of the Judiciary
Act of 1789], otherwise every judgment of the Supreme Court of a State would be re-
examinable under the section." Bethell v. Demaret, 77 U.S. (10 Wall.) 537, 540 (1870).

68. See St. Louis, Iron Mountain & S. Ry. Co. v. McWhirter, 229 U.S. 265, 275-77
(1913).

69. See Frankfurter & Landis, Business, supra note 5, at 212-13 ("Cases arising in the
state courts under the Federal Employers' Liability Act came, of course, within this
qualification."). Although nothing in the legislative history suggests that anyone focused
on it, it appears that a truly perceptive member of Congress should have realized that at
least some constitutional challenges to state action-namely constitutional challenges to
nothing more than state judicial action-would also be shifted to certiorari. First, as noted
above, the success of the statute depended on state judicial authority to decide cases not
being treated as the kind of "authority" intended by the statute. Second, the certiorari
provision specifically referred to claims "under the Constitution," Act of Sept. 6, 1916, at
§ 2, although it did not have separate clauses for cases where the state court denied the
federal claim and where the state court upheld the federal claim. Nevertheless, it would
have been perfectly reasonable to construe the 1916 amendment to 1) preserve mandatory
appellate jurisdiction whenever a state court either decided against the validity of a federal
act or denied a federal constitutional challenge to state legislative or executive action, 2)
preserve the 1914 innovation of certiorari jurisdiction over state court decisions upholding
federal claims and defenses, and 3) shift to certiorari those state court decisions rejecting
other federal claims and defenses.
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of error."70 As a result of this 'judicial emasculation of 'authority,'1, 7 1 a
litigant who raised federal constitutional objections to a particular exer-
cise of an authority under a statute, but did not challenge the validity of
the statute, no longer had a right to Supreme Court review and had to
content himself with petitioning for certiorari. 72 In this way, the Su-
preme Court produced a fundamental change in the relationship be-
tween itself and state courts in constitutional cases-a change far larger
than Congress evidently anticipated. As we shall see, this was not the last
time that the Court expanded its discretionary control over its caseload
beyond that contemplated by Congress.

III. WILLIAM HOwARD TAFr AND THE QUEST FOR "ABSOLUTE AND

ARBITRARY" DISCRETION

Enter William Howard Taft, who repeatedly sought to use procedu-
ral reform to bolsterjudicial power and the rights of property. 73 In 1914,

70. Jett Bros. Distilling Co. v. City of Carrollton, 252 U.S. 1, 6 (1920). "The Jett case,
thus, has been a means of making, to some extent, the obligatory jurisdiction of the Court
discretionary." Seymour J. Rubin & Sidney H. Willner, Obligatory Jurisdiction of the
Supreme Court: Appeals from State Courts Under Section 237(a) of the Judicial Code, 37
Mich. L. Rev. 540, 563 (1938-1939).

71. Linzer, supra note 52, at 1240 n.84.
72. See Frankfurter & Landis, Business, supra note 5, at 214-15 (noting that the

Court's refusal to read the "authority" provision "to include constitutional objections to the
exercise of an authority under a state statute whose validity has not been attacked, has
resulted in diminution of review as of right"). The Supreme Court dismissed some eighty
cases on this basis between 1920 and 1926. See id. at 265-66 n.37 (listing the cases). On
the other hand, the Court held that where a litigant claimed that a particular application
of a state statute was unconstitutional, mandatory jurisdiction was available. See Dahnke-
Walker Milling Co. v. Bondurant, 257 U.S. 282, 290 (1921). The tenuousness of this
distinction, and the extent to which it seemed to turn on the skill of counsel in phrasing
the objection, see id. at 298 (Brandeis, J., dissenting) (arguing that under the Court's
interpretation, "the right to a review will depend, in large classes of cases, not upon the
nature of the constitutional question involved but upon the skill of counsel"), led some
counsel to irretrievable missteps. See Frankfurter & Landis, Business, supra note 5, at
215-16 (stating that Dahnke-Walker "added to the confusion of counsel by increasing the
uncertainties to which the Act gave rise. With surprising frequency counsel mistook the
proper method for seeking review."). Others, with a lawyer's knack for belts and
suspenders, invoked both forms ofjurisdiction. As ChiefJustice Taft stated, "A man under
the act of 1916 finds it difficult to tell whether to come up under the obligatory jurisdiction
of the Supreme Court... or by petition for a certiorari.... [S]ome very wise lawyers have
not only taken out a writ of error but have also filed a petition for the writ of certiorari, so
that if they miss on one they can catch it with the other." 1922 Hearings, supra note 14, at
6 Indeed, Chief Justice White once told James Beck, just before he was appointed the
Solicitor General of the United States, "The court itself does not know whether it should
be a writ of error or a certiorari, so you had better take both." Id. at 30.

73. See, e.g., Robert Post, Taft & the Administration of Justice, 2 Green Bag 2d 311,
312 (1999) [hereinafter Post, Administration] ("Taft was in the paradoxical position of
urging progressive reform of the judiciary so as to pre-empt what he candidly
term[ed] .. . the growing progressive disposition to try experiments." (internal quotation
marks and footnote omitted)); Mason, supra note 3, at 52-54 (explaining how Taft linked
protection of property and judicial reform by arguing that judicial reform would remove a
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having lost his 1912 campaign for reelection as President, Taft had called
for the Supreme Court's mandatory appellate jurisdiction to be limited to
"questions of constitutional construction." 7 4 In all other cases, argued
Taft, litigants should be given an "opportunity" to "apply for a writ of
certiorari to bring any case from a lower to the Supreme Court, so that it
may exercise absolute and arbitrary discretion with respect to all business
but constitutional business."75 When he fulfilled his lifelong ambition in
1921 and became Chief Justice of the United States, 76 he began to work
toward increasing the Court's "absolute and arbitrary discretion."

This Part traces Taft's quest, a quest whose success depended in no
small measure on his willingness to depart from tradition and marshal
the Court to actively promote legislation.7 7 It demonstrates that Taft re-
lied heavily on the support of the American Bar Association (ABA). The
ABA's strategy, in turn, was to convince Congress that the Court's propo-
sal was too complicated for anyone else to understand, and to warn Mem-
bers of Congress not to make fools of themselves by trying.78 The strategy

"serious source of popular unrest"); William G. Ross, A Muted Fury: Populists,
Progressives, and Labor Unions Confront the Courts, 1890-1937, at 78 (1994) (describing
Taft as the "most prominent and persistent of the more conservative critics of the courts
during the progressive period"); see also Robert Post, Judicial Management and Judicial
Disinterest: The Achievements and Perils of Chief Justice William Howard Taft, 1998 J.
Sup. Ct. Hist. 50, 53 [hereinafter Post, Achievements] (recounting how Taft transformed
the role of the Chief Justice "by endowing it with a distinctive managerial outlook, one that
he had acquired as Chief Executive of the nation").

74. William H. Taft, The Attacks on the Courts and Legal Procedure, 5 Ky. L.J.,
November 1916, at 18 [hereinafter Taft, Attacks] (publishing address delivered on May 23,
1914). Earlier speeches foreshadowed this view. See Frankfurter & Landis, Business, supra
note 5, at 259 n.13 (describing presidential addresses); Mason, supra note 3, at 51
(describing April 28, 1908 speech); cf. Post, Administration, supra note 73, at 312 n.6
(noting that in September 1908 Taft proposed "jurisdictional limitations, either in amount
in controversy or in the subject matter of suits" and later "hit upon the idea of the
discretionary writ of certiorari").

75. Taft, Attacks, supra note 74, at 18.
76. See Mason, supra note 3, at 27-33 (recounting how Taft wanted to be Chief

Justice rather than President, but that his wife preferred the Presidency and Chief Justice
Fuller did not resign before the 1908 election); id. at 39-40 (reporting that when Fuller
died in office during Taft's term as President, Taft was chagrined at elevating justice White
to the office that Taft himself wanted so much); id. at 86-87 (explaining how White's
appointment was calculated to increase the chances of Taft's own appointment).

77. As one scholar has recently noted:
As president, [Taft] may have been a rather inept politician.. . but when it came
to judicial politics, he was in his element .... Teddy Roosevelt and Woodrow
Wilson may have dominated the electoral politics of the early 20th century, but
more than any other man of his time, Taft dominated its judicial politics.

Donald F. Anderson, Building National Consensus: The Career of William Howard Taft,
68 U. Cin. L. Rev. 323, 325 (2000); see also id. at 354 ("That [Taft] overstepped the line of
judicial propriety as Chief Justice, at least by contemporary standards, seems clear in
retrospect, but it was always on behalf of his stewardship of a strong, independent
judiciary.").

78. See Letter from Thomas W. Shelton to William H. Taft (Dec. 19, 1924),
microformed on William H. Taft Papers, Library of Congress, Reel 270 (Univ. Publications
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worked: In both the Senate and the House, in both the Judiciary Com-
mittee and on the floor, virtually everyone simply deferred to the Court
rather than engage in serious discussion or debate. Indeed, after the
Judges' Bill was passed by both houses, a Congressman told Taft that he
"never knew of a case in which such an important bill went through so
smoothly and in such a short time," and attributed this to its origin with
the Court.79 This Part also details the arguments made in support of the
Judges' Bill, enabling the reader to evaluate them with the critical eye
that Congress declined to use.

A. Initial Resistance to Taft's Proposal

Taft had been appointed by President Warren G. Harding, a man
elected by a nation tired of the World War and Woodrow Wilson and
eager for what Harding called "normalcy."80 As soon as the Justices gath-
ered in Washington for the October 1921 term, Taft appointed Justices
Day, Van Devanter, and McReynolds to a committee charged with draft-
ing a bill to reform the Supreme Court's jurisdiction."'

In November of 1921, he received a copy of a proposal by Senator
Albert B. Cummins that would affect the Court's jurisdiction over state
court judgments, and wrote to the Senator inquiring about the point of
his proposal. 8 2 Taft added, "We are preparing a bill which we hope to

of Am., Inc.) [hereinafter Taft Papers]; Letter from Thomas W. Shelton to William H. Taft
(Dec. 4, 1924), Taft Papers, supra, at Reel 269 (noting that Shelton's line of argument has
been that "neither they nor the Bar Association knew enough about it to discuss it
intelligently and they would simply have made a bunch of donkeys of themselves in trying
to do it").

79. Letter from William H. Taft to Charles P. Taft, II (Feb. 8, 1925), Taft Papers,
supra note 78, at Reel 271.

80. In the speech that stated his basic campaign theme, Harding said, "America's
greatest need ... is not heroics, but healing; not nostrums, but normalcy; not revolution,
but restoration; .. .not surgery; but serenity." John Milton Cooper, Jr., Pivotal Decades:
The United States, 1900-1920, at 365 (1990). See generally Paul S. Boyer et al., The
Enduring Vision: A History of the American People 766 (3d ed. 1996) (describing the
political climate surrounding the election of 1920).

81. See Murphy, supra note 6 at 138-39; see also Letter from Willis Van Devanter to
William H. Taft (May 11, 1927), Taft Papers, supra note 78, at Reel 291 (noting that Taft
"designated Justice Day, myself and Justice McReynolds as the committee, but we insisted
that you should also be a member and you assented"). That August, Taft had outlined
some of his goals at the ABA meeting. See William H. Taft, Adequate Machinery for
Judicial Business, 7 A.B.A.J. 453, 454 (1921) (address to the American Bar Association on
Aug. 30, 1921) (emphasizing the need to "facilitate the dispatch of business in the courts of
the United States"); see also William Howard Taft, Three Needed Steps of Progress, 8
A.B.A. J. 34, 35-36 (1922) (address to the Chicago Bar Association on Dec. 27, 1921)
(asking the Bar to support "a reduction in the obligatory jurisdiction of the Supreme Court
and an increase in the field of its discretionary jurisdiction by certiorari" and noting that
"[s] ome of us are working on a proposed bill").

82. See Letter from William H. Taft to Albert B. Cummins (Nov. 25, 1921), Taft
Papers, supra note 78, at Reel 236 ("I writ[e] to ask just what you have in mind by that
proposed amendment. Will you give me a concrete case?"); see also Mason, supra note 3,
at 109 (discussing the letter).
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bring before your committee," noting that the bill "has been under con-
sideration by the Supreme Court for some time" and that "they wish me
to go before the committee and present [it] at the request of the Su-
preme Court."8 3 Shortly thereafter, Taft consulted with Justice Day and
wrote again to Cummins, explaining that Cummins's original proposal
was unnecessary because it was already covered by existing authorities. 84

The Court worked on what Taft called "this bill of ours" through January
and early February, with Taft specifically rejecting any suggestion that
"the Court ought to define the rules which shall govern it in the issue of
the writs of certiorari."8 5

Eager for this bill (and others) to pass, and unhappy with what he
saw as the dominance of Progressives in the Senate Judiciary Committee,
in January of 1922, Taft went so far as to suggest particular individuals to
be placed on that committee. 86 When the Court's proposal was ready,
Taft sent it to Senator Cummins and Representative Joseph Walsh of Mas-
sachusetts (not to be confused with Senator Thomas Walsh) for introduc-
tion in Congress and gave a speech to the New York County Lawyer's
Association "extolling the merits of the plan."8 7

In March of 1922, Taft himself appeared before the House Judiciary
Committee and stated that he had been "deputed by the Supreme Court
to come here and present to your body this bill."88 He declared:

Before I came into the court a committee had been appointed
for its preparation, consisting of Justice Day, Justice McReyn-
olds, and I suppose, ex officio, the ChiefJustice. It was taken up
again and a very careful and very much extended examination
of it made by the committee, to which Justice Van Devanter was
added. I suppose we have spent two or three months in its
preparation. 8 9

Despite Taft's claim that consideration of the bill began under his prede-
cessor, it seems unlikely that Chief Justice White had actually appointed
such a committee. As Justice Van Devanter (who, unlike Taft, was on the

83. Letter from William H. Taft to Albert B. Cummins (Nov. 25, 1921), Taft papers,
supra note 78, at Reel 236.

84. See Letter from William H. Taft to Albert B. Cummins (Dec. 1, 1921), Taft Papers,
supra note 78, at Reel 236.

85. Letter from William H. Taft to Willis Van Devanter (Feb. 4, 1922), Taft Papers,
supra note 78, at Reel 238. In context, it appears that the suggestion had come in a memo
from the Solicitor General.

86. See Murphy, supra note 6 at 135; cf. Ross, supra note 73, at 196 (asserting that
"conservatives controlled the judiciary committees in both houses" in 1922).

87. Murphy, supra note 6, at 140; see Taft Backs Bills to Speed Trials, N.Y. Times, Feb.
19, 1922, at 18 (reporting speech and noting that some eight hundred people were
present). Taft later sent to Senator Cummins a "very long detailed explanation of each
section... for use as a report." Letter from William H. Taft to Albert B. Cummins (Mar.
11, 1922), Taft Papers, supra note 78, at Reel 240.

88. 1922 Hearings, supra note 14, at 1.
89. Id.

20001 1663

HeinOnline -- 100 Colum. L. Rev. 1663 2000



COLUMBIA LAW REVIEW [Vol. 100:1643

Court at the time) later wrote in response to Taft's inquiry about the
committee:

No committee having anything to do with legislation was ap-
pointed during ChiefJustice White's incumbency. He was unal-
terably opposed to any action along that line by the Court or
even by its members .... Justice McReynolds drafted the act of
1916 and submitted it to Justice Day and myself, some changes
were made, and it was introduced and passed during a summer
recess. When Chief Justice White returned in the fall he was
much disappointed at what had been done-so much so that he
never became reconciled to that act.9 0

In trying to convince Congress to expand certiorari, Taft was "anx-
ious" to refute as without "the slightest foundation" the suggestion that
the then-existing certiorari practice permitted each Justice a certain num-
ber of certiorari per term as a personal privilege.9 1 He explained that
"[e]ach member of the court... examines both briefs and the record so
far as the briefs may suggest the necessity of doing so."92

Taft also presented his view of "the proper basis for determining the
class of cases which should be reviewed by the Supreme Court."9 3

No litigant is entitled to more than two chances, namely, to the
original trial and to a review, and the intermediate courts of re-
view are provided for that purpose. When a case goes beyond
that, it is not primarily to preserve the rights of the litigants.
The Supreme Court's function is for the purpose of expounding

90. Letter from Willis Van Devanter to William H. Taft (May 11, 1927), Taft Papers,
supra note 78, at Reel 291 (noting that "[t]his is only inside Court history"). However, I
have found nothing in the McReynolds Papers about the 1916 Act or his involvement in its
drafting. Felix Frankfurter had written to Taft seeking information about the committee
and asking permission to use it in the Haruard Law Review. See Letter from Felix
Frankfurter to William H. Taft (Feb. 15, 1927), Taft papers, supra note 78, at Reel 289.
Taft, in turn, wrote to Van Devanter seeking his recollection. See Letter from William H.
Taft to Willis Van Devanter (Feb. 21, 1927), Taft papers, supra note 78, at Reel 289; see
also Mason, supra note 3, at 108-09 (discussing the letter).

In that same 1927 letter, Justice Van Devanter also reports that he had drafted a 1915
statute, see Act of Jan. 28, 1915, ch. 22, 38 Stat. 803 (eliminating mandatory appellate
jurisdiction over circuit courts of appeals judgments in bankruptcy and trademark cases),
but that Chief Justice White "particularly requested that it be turned over to a legislator
who would make it his own and in no way connect the Court or any member of the Court
with it." Letter from Willis Van Devanter to William H. Taft (May 11, 1927), Taft papers,
supra note 78, at Reel 291; see also Mason, supra note 3, at 108-09 (discussing the letter).
Chief Justice White "believed that changes in judicial organization and procedure should
be taken on the initiative of Congress, not at the behest of the Chief Justice," and even
opposed a new building for the Supreme Court. Mason, supra note 3, at 39; see also Henry
F. Pringle, The Life and Times of William Howard Taft 998 (1939) (noting that Taft did
not share White's belief that Justices "should take no part in advocating judicial reform
legislation" and that "Taft violated tradition willingly when the welfare of his beloved court
was at stake").

91. 1922 Hearings, supra note 14, at 2.
92. Id.
93. Id.
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and stabilizing principles of law for the benefit of the people of
the country, passing upon constitutional questions and other
important questions of law for the public benefit. It is to pre-
serve uniformity of decision among the intermediate courts of
appeal.

94

He noted that "[ w]henever a petition for certiorari presents a question
on which one circuit court of appeals differs from another, then we let
the case come into our court as a matter of course."95

Taft then turned to other methods of limiting the jurisdiction of the
Supreme Court. He rejected the idea of dividing the court into parts,
imposing high costs on litigants, or relying on amount-in-controversy re-
quirements. 9 6 He acknowledged that another method "has been care-
fully to define the character of cases which shall come before the court,"
but objected that "it is a very difficult thing to include all the important
cases, and it is a very difficult thing to exclude the unimportant cases."97

Rather than attempt this difficult task, Taft proposed letting the Supreme
Court decide what was important and what was unimportant.

Taft also emphasized "another object" of the bill:
to state succinctly the jurisdiction of the court in one statute
where it can be found by any lawyer, and, I might say, by any
judge. I am very much troubled in coming into the court to find
a wilderness of statutes to be consulted in determining what the
jurisdiction of the Supreme Court is. 98

As Taft had stated while the Court was working to get the bill in final
form, this aspect was of the "highest importance in getting the bill
through."99

Under Taft's 1922 proposal, no litigant would be entitled to Su-
preme Court review of a judgment of a circuit court of appeals. Taft did
point out, however, that the Supreme Court would not be alone in decid-
ing what was important. He noted that in any case in which the Supreme
Court could grant certiorari to a circuit court, the circuit court could
itself certify the question to the Supreme Court, thus "plac [ing] the ques-
tion of review also in the discretion of the Circuit Court of Appeals." 100

Taft addressed review of state court judgments only briefly, but in
doing so he seemed to recast the history of the 1916 Act and implicitly
explained why he abandoned his 1914 idea of requiring Supreme Court
review in constitutional cases:

Under old section 25 of the judicial act, as drafted by Oliver
Ellsworth, [mandatory review of state court judgments] ex-

94. Id.
95. Id.
96. See id. at 3.
97. Id.
98. Id. at 3-4.
99. Letter from William H. Taft to Willis Van Devanter (Feb. 4, 1922), Taft papers,

supra note 78, at Reel 238.
100. 1922 Hearings, supra note 14, at 3.
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tended to cases that involved any constitutional question in
which the question was decided against the claim based on Fed-
eral right by the State supreme court; but it was found that there
could be just as many frivolous cases on constitutional grounds
as on any other grounds, and therefore Congress cut down the
obligatory jurisdiction over the State supreme court deci-
sions .... [S] o that when a man comes up now claiming a right
under the fourteenth amendment, or the abuse of a right under
the fourteenth amendment, if he has no statute to attack, he can
not get into court except by certiorari. That jurisdiction as it is
now is substantially retained under this bill, except that the case
in which an authority under a State or under the United States
is drawn in question is put in the certiorari class.10 '

Perhaps the Justices and members of Congress involved in the enact-
ment of the 1916 Act viewed it as an effort to spare the Supreme Court
from frivolous constitutional claims, but this rationale does not appear in
the legislative history of the Act. 10 2 The closest suggestion in the commit-
tee reports is mention of how the bill would "enable the court promptly
to dispose of many [cases] in which there is no merit, but a desire for
delay." 10 3 In context, however, this passage seems better understood as a
reference to FELA cases in which a defendant-seeking nothing more
than to delay payment-could insist on Supreme Court review. A reason-
able legislator in 1916 could well have thought that Supreme Court re-
view of state court judgments rejecting federal constitutional challenges
to state legislative or executive action was preserved by the Act's retention
of mandatory review over cases "where is drawn in question the validity of
a statute of, or an authority exercised under any State, on the ground of
their being repugnant to the Constitution . . . of the United States, and
the decision is in favor of their validity." 10 4 So interpreted, it would not
be surprising that the "Act went through Congress without serious consid-

101. Id. at 4; see also William H. Taft, Possible and Needed Reforms in the
Administration of Justice in the Federal Courts, 47 Rep. A.B.A. 250, 256 (1922)
[hereinafter Taft, Reforms] (speech at annual ABA meeting) (arguing that the 1916 Act
was passed "because Congress found that counsel were often astute in framing pleadings in
state courts to create an unsubstantial issue of federal constitutional law and so obtain an
unwarranted writ of error to the Supreme Court" and that as to review of state court
judgments, the proposed Judges' Bill "was made rather to clarify the meaning of the
existing law than to enlarge the court's discretion, and if objected to may well be stricken
out"). The same address is also printed in 8 A.B.A. J. 601 (1922) and 57 Am. L. Rev. 1
(1923).

102. But see Ninth Annual Report, 2 A.B.A. J. 603, 612-13 (1916) (disparaging
proposed bills and noting that "[i]n general, it may be said that [the bills] take away the
right to a writ of error, issuing out of the Supreme Court, in many cases arising under the
Constitution and laws of the United States, and substitute therefor a remedy by certiorari,"
while suggesting "very serious consideration" to whether authorizing Supreme Court to sit
in panels "would not be wiser").

103. H.R. Rep. No. 64-794, at 3 (1916).

104. Act of Sept. 6, 1916, ch. 448, § 2, Pub. L. No. 258, 39 Stat. 726.
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eration, certainly without debate . . .as though it were a perfunctory
measure."

105

However, the Court in 1920 construed the "validity of... an author-
ity" provision so narrowly so as to remove many claims of unconstitutional
state action from its scope, and in 1922 the ChiefJustice was nonchalantly
proposing to eliminate that provision entirely. The combination seems
to have effected a powerful judicial whipsaw of Congress: First, the Jus-
tices proposed an Act that included a provision making the Act appear
innocuous; then, the Justices construed that provision quite narrowly;
and finally, the Justices asked for the provision to be eliminated as
inconsequential.

10 6

Several weeks after Taft's appearance before the House Judiciary
Committee, Judge Benjamin I. Salinger of Iowa testified passionately
before that committee against eliminating mandatory review of state
court judgments denying federal constitutional claims. In his view, "the
great function of the Supreme Court is to protect rights given by treaty,
the Constitution, or other Federal law."10 7 He emphasized, "[p]ray do
not proceed on the theory that this part of the bill is addressed only to
cases where the Federal question made is frivolous or of highly doubtful
standing," noting that a frivolous case can be summarily dismissed.10 8 He
observed that the Court does not hear argument on certiorari, and does
not issue opinions when denying certiorari. As a result, "no standard is
set," and Salinger claimed that the clerk of the Court had told him that

105. Frankfurter & Landis, Business, supra note 5, at 213. Frankfurter and Landis,
who contended that the Act represented a "marked change of policy" and an "important
innovation" by drawing a "sharp line . .. between the validity of legislation and the
application of legislation," suggested that Congress missed this policy change because the
"chief aim . . .to save the Supreme Court from the voluminous futilities of employers'
liability litigation .. .was so compelling" and because of deference to its author, Justice
(and former Attorney General) McReynolds. Id. at 213-14.

106. Indeed, one argument offered by Taft for the Judges' Bill was the incongruity of
permitting discretionary review of state courtjudgments in constitutional cases but not of
lower federal court judgments. He explained:

There really isn't any reason why a distinction should be made between the state
supreme courts in this regard and the Circuit Court of Appeals. If in two federal
courts whose reason for being is to protect the rights of individuals against local
prejudice in state courts, or against infraction of their federal constitutional
rights, a complainant is defeated, surely it is not conferring undue power upon
the Supreme Court . . . to provide a preliminary investigation into their
seriousness and importance before burdening that Court and its docket with a
lengthy and formal hearing.

Taft, Reforms, supra note 101, at 257; cf. Frankfurter & Landis, Business, supra note 5, at
294 (claiming that because the Judges' Bill was "[d]rafted and sponsored.., by the Court,
it could not enter into the political field of apportioning judicial power between state and
United States courts" but could "represent the considered attempt of the Supreme Court
to secure through its own initiative an appellate jurisdiction which the Court deemed
appropriate to its high functions").

107. 1922 Hearings, supra note 14, at 15.

108. Id. at 12.
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"there was no standard." 10 9 He promised to raise the matter with the
American Bar Association." a0

Significantly, the most recent suggestion from the ABA was from its
Committee on Jurisprudence and Law Reform, a committee chaired by
Everett Wheeler that included Henry Waters Taft.11 ' On June 1, 1921-
before William Howard Taft was nominated ChiefJustice 1 2-the Commit-
tee noted that the burden on the Supreme Court could be relieved either
by "materially limit[ing]" the right to appeal to the Supreme Court or by
increasing the number of the Justices to twelve, six to constitute a quo-
rum, and "[t]he concurrence of five . . . necessary to render a deci-
sion.""' Although the committee did not seek an ABA resolution on this
subject, it clearly favored the latter proposal, explaining that it "would
enable the court to be in session almost continuously, and thus to dispose
of a much greater amount of business without impairing uniformity of
decision," and that a "similar provision has for many years been in effect
in the State of New York and has worked to advantage there." 1 4 The
committee added, "[w]e have not prepared any bill upon this subject but
we commend it to the serious consideration of the Association ... 115

In April of 1922, Henry Taft wrote to his brother describing the prior
year's ABA Committee report, noting that he was on the committee, and
inquiring, "[w]hat do you think of this suggestion and how will it fit in
with your general scheme?" 1 6 ChiefJustice Taft responded immediately
that the Justices "are all of them very much opposed to increasing the
number of the Court," and expressing his hope that "nothing will be

109. Id. at 12-13.

110. See id. at 17.
111. Henry was the younger brother of William Howard Taft. See Stanley D. Solvick,

Henry Waters Taft, in Dictionary of American Biography 758 (Edward T. James ed., Supp.
III 1973).

112. Taft was nominated and confirmed on June 30, 1921. He took the oath of office
onJuly 11, 1921, and the judicial oath and his seat on the Court in October 1921. See 257
U.S. iii n.2 (1921).

113. Everett P. Wheeler et al., Report of the Committee on Jurisprudence and Law
Reform, 46 Rep. A.B.A. 384, 391 (1921) [hereinafter Wheeler, 1921 Report].

114. Id.
115. Id.; see also Ninth Annual Report, supra note 46, at 612-13 (report by

committee including Everett Wheeler and Roscoe Pound) (urging "very serious
consideration" of plan to authorize Supreme Court to sit in panels rather than "limit
further the jurisdiction of the Supreme Court"); cf. Robert L. Stern, Appellate Practice in
the United States 28-29 (2d ed. 1989) (noting that a number of state supreme courts "sit
in rotating panels of less than the full bench");John 0. McGinnis, Justice Without Justices,
16 Const. Commentary 541, 541 (1999) (suggesting that the Constitution should be
amended to provide that the Supreme Court be staffed with rotating inferior court
judges).

116. Letter from Henry W. Taft to William H. Taft (Apr. 6, 1922), Taft papers, supra
note 78, at Reel 240. He also asked his brother to let him know if he did not want to be
quoted and noted that "the Chairman has asked to to [sic] consider the subject."
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done to give us a town meeting."11 7 A handwritten note adds, "Consider
the danger of setting a precedent to a Demagouge [sic] Democratic
Administration."1 18

Although Solicitor General James Beck originally favored the propo-
sal suggested by the ABA committee, Chief Justice Taft successfully lob-
bied him to support the Court's proposal instead.'1 9 Beck testified in
favor of the bill and, like Taft, sought to dispel misconceptions about how
petitions for certiorari were handled:

Let me correct... the impression very prevalent among the bar,
that writs of certiorari are treated in a perfunctory way, namely,
that they are divided up among the nine justices and in that way
the burden of passing upon them is not as great as the figures
would indicate. The fact of the matter is quite the contrary, that
the nine justices, every one of them, are responsible on their
consciences for a careful study of each application for a certio-
rari; that they then vote in consultation, and, as I understand it,
if four of the nine justices favor the granting of the application,
even though they be not a majority, yet on the ground of resolv-
ing doubts in favor of the appeal, the appeal is allowed, so that
four justices can grant, but all nine justices must pass upon the
application. 120

He urged that the Court should be spared "trivial cases that go there
as a matter of right" so that it could devote more time to substantial and
important litigation, noting that caseload pressures had led the Court to

117. Letter from William H. Taft to Henry W. Taft (Apr. 6, 1922), Taft Papers, supra

note 78, at Reel 240 (asserting that it "would impair the uniformity of decision to have less
than the whole Court sit for every case." (emphasis in original)).

118. Id.; see also Letter from William H. Taft to Henry W. Taft (Apr. 11, 1922), Taft
Papers, supra note 78, at Reel 241 (noting that the bill is likely to attract opposition "as

anything that comes from the Supreme Court does. But this Congress is Republican, and I
am hopeful that we can get it through-perhaps not.").

119. See Murphy, supra note 6, at 139; see also Letter from William H. Taft to Willis
Van Devanter (Feb. 4, 1922), Taft Papers, supra note 78, at Reel 238 (noting displeasure
with a memorandum about the bill from the Solicitor General and describing him as "a bit

too much affected by general principles"); Letter from William H. Taft to James C.
McReynolds (Jan. 21, 1922), Taft Papers, supra note 78, at Reel 238 ("I have been waiting
for the Solicitor General in regard to the bill, but I have not heard anything from him and
I am not going to delay any longer.").

120. 1922 Hearings, supra note 14, at 18-19. Public disclosure of the "rule of four" is

usually traced to Justice Van Devanter's 1924 testimony before the Senate Judiciary
Committee. See, e.g., Joan Maisel Leiman, The Rule of Four, 57 Colum. L. Rev. 975, 981
(1957) (noting that "rule [of four] first became a matter of public knowledge in the 1924
hearings"); Linzer, supra note 52, at 1249 (noting that rule of four "first became known
when Justice Van Devanter mentioned the fact in testimony about the Judges' Bill); John

M. Simpson, Turning Over the Reins: The Abolition of the Mandatory Appellate
Jurisdiction of the Supreme Court, 6 Hastings Const. L.Q. 297, 318 (1979) (stating that
rule of four was "first publicly articulated by Justice Van Devanter in the hearings on the
Judges' Bill."); Stevens, supra note 16, at 10 (stating that the rule of four "was first publicly
described by the Justices who testified in support of the Judges' Bill"). As this passage
reflects, Solicitor General Beck was aware of and disclosed the practice in 1922.
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reduce the time for argument from two hours per side to one hour per
side.12' He acknowledged that trivial cases could be disposed of by mo-
tions to dismiss, without the need for expanding certiorari, 122 but re-
jected the idea of mandatory appellate jurisdiction for constitutional
questions because of the "fatal ingenuity of the bar" in raising constitu-
tional questions.123 In response to a question, Beck stated that, to his
knowledge, neither the ABA nor any of its committees had considered
the bill.124 He was also rather candid in observing, "If you took a referen-
dum, I doubt very much whether the bar would favor this .... -125

Beck asserted that "[s]omebody must determine .... what are the
cases of public importance" and that "[t]he court can do that far better
than any hard and fast law describing what cases shall be heard and what
cases shall not be heard."1 2 6 Beck was remarkably candid about his un-
derlying view of the role of the Supreme Court. He called the Court a
"quasi-constitutional convention" whereby the "whole form of govern-
ment is being slowly evolved, the superstructure slowly erected, brick on
brick, pillar upon base, and capital upon pillar .... -127

121. 1922 Hearings, supra note 14, at 19-20. Interestingly, Beck thought that the
number of cases of public gravity that could be heard on the merits was "400 or 500." Id. at
30.

122. See id. at 21.
123. Id. at 28-29. He also rejected the idea of empowering a minority of the Court to

weed out frivolous constitutional claims because of the "wide latitude for differences of
opinion as to whether a question is frivolous or substantial." Id. at 29.

124. See id. at 27.
125. Id. Beck claimed that "the bar is more attached to the theory than the

conditions that confront us. They do not see the difficulties of the situation as those of us
who are close to Washington see them." Id. The day after Beck's testimony, Taft sent him
a thank you note, see Letter from William H. Taft to James M. Beck (April 28, 1922), Taft
Papers, supra note 78, at Reel 241, and another one after receiving a written copy of his
statement there, see Letter from William H. Taft to James M. Beck (May 6, 1922), Taft
Papers, supra note 78, at Reel 241.

126. 1922 Hearings, supra note 14, at 26 (noting "Mr. Dooley's lemons involved the
whole question of our colonial empire"). The reference is to Dooley v. United States, 182
U.S. 222, 234 (1901) (holding that a military commander may impose duties upon goods
from United States to Puerto Rico during military occupation and "administer the
government of Porto Rico [sic] . . .until further action by Congress"); see also the
companion case of Downes v. Bidwell, 182 U.S. 244, 287 (1901) (holding Puerto Rico to be
a territory possessed by the United States but not a part of the United States). See
generally Cooper, supra note 80, at 16-17 (noting that at the turn of the last century, in
the wake of the Spanish American War, "the nation born of the first colonial revolution in
modern history had itself become a colonial ruler").

127. 1922 Hearings, supra note 14, at 22; see also James M. Beck, The Constitution of
the United States 195 (James Truslow Adams ed., rev. ed. 1941) ("Thus the Supreme Court
is not only a court of justice but, in a qualified sense, a continuous constitutional
convention."); James M. Beck, The Genesis of the Constitution of the United States, in The
Constitution of the United States 1, 133 (1922) (describing the Supreme Court as "the
balance wheel of the Constitution" and noting the "unbroken success with which the
Supreme Court has discharged this difficult and most delicate duty"); cf. James M. Beck,
The Revolt Against Authority, in The Constitution of the United States, supra, at 155, 162
(describing jazz as "a musical crime").

1670
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In April, Taft visited the House personally to lobby several legisla-
tors. 128 He also wrote to the Speaker and Chairman of the Rules Com-
mittee to push the bill. 129 Despite these efforts, the bill was not even
reported from committee, although Taft believed that it would be, per-
haps on the condition that the Court not begin its vacation so early or
take so much time for recesses to write opinions.1 30

A few weeks later, in a speech before the Virginia Bar Association,
Senator Thomas Walsh-whose persistence had broken open the Teapot
Dome scandal131 -vehemently criticized the Court's proposal. Senator
Swanson, calling Walsh's speech an "unusually able and eloquent ad-
dress" that "bears directly upon a matter which is pending in the Senate,"
had it published in the Congressional Record. 132 Walsh criticized the
1916 Act as making "an unfortunate innovation in limiting the cases in
which a review of the decisions of the State courts might be had as of
right," and urged that the Taft proposal to further limit such review
"ought not to command the support of the bar. ... "133 He suggested
that "'[i]mportance' is a highly elastic term,"134 and that certiorari prac-
tice left the Court with "unrestrained discretion." 35 He predicted that a

128. See Murphy, supra note 6, at 140.
129. See id. at 140-41.
130. See id. at 141; Letter from William H. Taft to Horace D. Taft (Apr. 27, 1922),

Taft Papers, supra note 78, at Reel 241. Taft noted to his brother that he would welcome
such conditions and that the "truth is, some of the members of our Bench are lazy, and
others are old. .. ." Id. (It appears that the word "our" was typed over the word "the" in
the letter, although it could be vice versa.)

131. For biographical information on Thomas Walsh, see Louise Pearson Blodget,
Thomas James Walsh, in 10 Dictionary of American Biography 393, 393-94 (Dumas
Malone ed., 1936). The clash between Taft and Walsh over the Judges' Bill was indicative
of their larger disagreement over the amount of power that judges should have, and the
Chief Justice's role within the judiciary.

The son of Irish immigrants, Walsh did not take kindly to persistent ABA
emphasis on the glories of English judges and procedure. Walsh was an
egalitarian who did not want to enhance the power of judges-he trusted juries.
As a leading progressive Democrat and a brilliant constitutional lawyer, he argued
and wrote passionately for the confirmation of Brandeis to the Supreme Court,
for judicial recall, against judicial control ofjuries, and for enhancing jury power
in labor disputes.

Subrin, supra note 4, at 998 (internal citations omitted). Compare id., with Burbank,
supra note 4, at 1091 n.330 (quoting a letter from Taft describing an argument made by
Walsh against the Rules Enabling Act as one that "nobody but an Irishman with a certain
keenness of mind and without any sense of humor could solemnly advance"), and Post,
Achievements, supra note 73, at 59 ("In Taft's eyes, the chiefjusticeship was much closer in
spirit and responsibility to the English position of Lord Chancellor, an executive official
whose portfolio included the administration of justice, than to any previous American
model of a federal judge.").

132. 62 Cong. Rec. 8544, 8545 (1922). As Peter Linzer noted twenty years ago, this
address "continues to make a strong case and repays reading more than 50 years [now
more than 75 years] after its delivery." Linzer, supra note 52, at 1242 n.110.

133. 62 Cong. Rec. 8547 (1922) (statement of Sen. Walsh).
134. Id. at 8549.
135. Id.
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court with such discretion would not be inclined to hear intricate cases
involving law with which the judges were not already familiar.1 36

Walsh, however, passively accepted without challenge Taft's interpre-
tation of the reason for the 1916 Act: "It is understood that it was because
of the frequency with which actions were brought to the Supreme Court
upon the claim, often shadowy, of the denial of a right under the [four-
teenth] amendment . . . that the restriction was asked and, as I think,
unreflectingly imposed by Congress."1 37 He was evidently not acting
from his own memory of the events of 1916, but instead feebly noted, "I
may say, for whatever of exoneration there may be in it, that the act was
passed in my absence." a38 He did challenge, however, the idea that certi-
orari was the answer to frivolous appeals by arguing, "if the idea advanced
is without substance or not open to serious debate, the appeal may be
dealt with summarily by the usual motion to dismiss or affirm .... ,,13.

Walsh further claimed that such appeals could be "deterred by the consis-
tent imposition of the penalty for frivolous appeals." 140

Walsh acknowledged that "if the work of the Supreme Court is ac-
cumulating beyond its power to dispatch .. .it is incumbent on Con-
gress . . . to grant relief."' 4 1 In a foreshadowing of the Erie decision,1 42

Walsh proposed that the Supreme Court's jurisdiction over lower federal
courts be limited to federal questions. He saw "little justification" for the
Court to "be devoting itself to the consideration of the ordinary questions
of commercial and corporation law, of negligence and torts generally, of
domestic relations, of municipal securities, and the complex problems
presented by the intricate and involved contracts which characterize the
great business transactions of our day." 143

136. See id. at 8547-49. He also stated that it was "impossible to resist the conclusion
that in the vast majority of cases they can have nothing more than the most cursory and
superficial examination." Id. at 8548; see also Judicial Conference of the Second Circuit of
the United States, 160 F.R.D. 287, 375 (1994) (comments by Justice Clarence Thomas)
(describing a category of cases in which certiorari is granted as "this looks interesting,"
usually involving First Amendment and religion); cf. Paul L. Caron, Tax Myopia, or Mamas
Don't Let Your Babies Grow Up to Be Tax Lawyers, 13 Va. Tax Rev. 517, 525-26 (1994)
(describing Supreme Court Justices' lack of interest in tax cases).

137. 62 Cong. Rec. 8547 (1922) (statement of Sen. Walsh).
138. Id. He was a member of the Senate at the time, having been elected in 1912 and

taken office in 1913. See Blodget, supra note 131, at 393.
139. 62 Cong. Rec. 8547 (1922) (statement of Sen. Walsh).
140. Id.
141. Id. at 8548.
142. Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938) (holding that federal courts must

apply state common law as developed in state court decisions rather than independently
determine a general federal common law).

143. 62 Cong. Rec. 8549 (1922) (statement of Sen. Walsh); see also Burbank, supra
note 4, at 1109 n.433 (recounting bills introduced by Sen. Walsh that were aimed at
establishing that federal courts were to apply the common law of the states rather than
attempt to establish a federal common law).

1672 [Vol. 100:1643
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B. Taft Pursues a Strategy to Gain Political Support

Faced with little evident interest in the House, and outright hostility
in the Senate, Taft turned to the ABA.1 4 4 In August of 1922, he spoke to
the ABA's annual meeting in support of the bill, noting that the "mem-
bers of the Supreme Court have become so anxious to avoid another con-
gestion like that of the decade before 1891, that they have deemed it
proper themselves to prepare a new bill amending the jurisdiction of the
Supreme Court and to urge its passage."1 45 Taft viewed his work with the
ABA as one of his most important tasks, and kept in "constant touch with
Thomas Shelton, one of the southern lawyers who then dominated the
ABA's policy-making." 146 Not surprisingly, as the former President of the
ABA (among other things), Taft was more successful with the ABA than
with Congress.

14 7

Recall that the previous year the ABA's Committee on Jurisprudence
and Law Reform had proposed to increase the size of the Court to twelve,
with six to constitute a quorum and five necessary to concur in a deci-
sion.1 48 That year, in a report dealing with a wide range of subjects in-
cluding declaratory judgments, substituting appeals for writs of error, re-
moval, treaty rights of aliens, and injunctions, the relevant section said
simply:

Increasing the Number of Judges in the Supreme Court

This subject was dealt with in our last report. A bill has
been introduced in Congress ... which undertakes to deal with
the congestion in the docket of the Supreme Court by limiting
the right of appeal to that tribunal. In effect, under the provi-
sions of this bill, the review of decisions, in almost all cases, of
any circuit court of appeals would be by certiorari or a certificate
from the Circuit Court of Appeals. It is understood that this bill
has the approval of the justices of the Supreme Court.

144. See Frankfurter & Landis, Business, supra note 5, at 273 ("[T]hrough direct
appeal by the Chief Justice, the influence of the American Bar Association was enlisted in
the cause.").

145. Taft, Reforms, supra note 101, at 254.

146. Murphy, supra note 6, at 133; see also Frankfurter & Landis, Business, supra note
5, at 213 (describing Walsh as "one of the most powerful lawyers of the Senate"); Mason,
supra note 3, at 112 ("Taft, with the loyal support of Thomas Shelton, set in motion the
powerful machinery and organization of the American Bar Association. A persistent
campaign waged in Walsh's home state moved the Montana bar to censure him."); id. at
118 (reporting that Walsh was "considered by many one of the most distinguished lawyers
in the Senate").

147. See Mason, supra note 3, at 129 ("Among the stabilizing forces in the United
States, none was so powerful, so disposed to uphold the Federal courts, or so receptive to
appeals from their distinguished former president, as the American Bar Association."); see
also Post, Administration, supra note 73, at 314 (noting that Taft "would time and again
turn to the bar to mobilize support for projects of judicial reform").

148. See Wheeler et al., 1921 Report, supra note 113, at 391

167320001
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Your committee has considered this bill and approved
it .... 149

The report ended with a proposed resolution approving the actions of
the committee and instructing it to promote the passage of the approved
bills.

150

The committee's report was not presented by Everett Wheeler, be-
cause his "health did not permit him to make the trip across the conti-
nent" to San Francisco. 151 In his absence, the report was presented by
none other than Henry W. Taft.152 He devoted only one paragraph of his
five pages of remarks to the "subject of reducing the business of the Su-
preme Court."153 After noting that the heading in the report was an er-
ror, he stated that the committee's "consideration of the subject has led it
to make recommendations in line with those which were explained by the
Chief Justice this morning, in his address."15 4 The ABA adopted the re-
port,155 and its committee worked for the passage of the Judges' Bill. 15 6

C. The Senate Hearings

The ABA's support was not enough, and in December 1923, Taft
turned to President Coolidge. Taft convinced Coolidge to let him draft a
portion of Coolidge's first State of the Union message-a passage noting
that the "Supreme Court needs legislation revising and simplifying the
laws governing review by that court, and enlarging the classes of cases of
too little public importance to be subject to review." 15 7

149. Everett P. Wheeler et al., Report of the Standing Committee on Jurisprudence
and Law Reform, 47 Rep. A.B.A. 356, 362 (1922). Strangely, the report is dated August 18,
1922, even though the meeting at which it was presented took place August 9 through 11,
1922.

150. See id. at 363.
151. Transactions of the Forty-Fifth Annual Meeting of the American Bar Association,

47 Rep. A.B.A. 60, 60 (1922) (comments of Henry W. Taft).
152. See id.
153. Id. at 66.
154. Id. at 66-67.
155. See id. at 72; Murphy, supra note 6, at 141.
156. See Everett P. Wheeler et al., Report of the Standing Committee on

Jurisprudence and Law Reform, 48 Rep. A.B.A. 325, 334 (1923). This report suggests,
without citation, date, or even direct assertion, that there were additional hearings on the
bill in the House at some point between August of 1922 and August of 1923. See id. If
such a hearing took place, it was evidently not published: There is no listing of it in the
Monthly Catalog of United States Publications forJuly 1921 toJune 1922,July 1922 toJune
1923, or July 1923 to June 1924 nor in 2 Congressional Information Service, U.S.
Congressional Committee Hearings Index, 65th-68th Congress, Apr. 1917-Mar. 1925
(1984).

157. First Annual Message of President Calvin Coolidge (Dec. 6, 1923), in 3 The State
of the Union Messages of the Presidents, 1790-1966, at 2642, 2648 (Fred L. Israel ed.,
1966); see also Murphy, supra note 6, at 141 (discussing Message). The same passage also
called for "legislation by which the procedure in the Federal trial courts may be simplified
and regulated by rules of court, rather than by statute." Coolidge, supra, at 2647.
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A subcommittee of the Senate Judiciary Committee scheduled hear-
ings for February of 1924, and Senator Cummins-upon whom Taft was
relying to get the bill through-chatted with Taft about who should tes-
tify.15 8 They agreed that it would be best if Taft did not testify himself,
lest it provoke some of his old enemies. 159 In his stead appeared Van
Devanter, McReynolds, and Sutherland. 160 Why these three? As Taft ex-
plained in a letter to Thomas Shelton of the ABA, "McReynolds is a Dem-
ocrat and knows many of the Senators. Sutherland has been a Senator,
and Van Devanter is one of the most forcible of our Court and most
learned on questions of jurisdiction."161 Taft also told Cummins that he
thought "it ought to be emphasized ... that this matter of legislation to
enable the Supreme Court to reduce the business before it, by eliminat-
ing unimportant cases, had been referred to a committee, and was under
consideration, before I came on the Court."1 62

If Taft was eager to avoid arousing the wrath of the progressives, why
not send Brandeis to testify? The reason was simple: Brandeis had his
doubts about the bill.163 As he wrote to Taft that November,

[A] study of our experience during the last eight years [i.e.,
since the 1916 Act] has raised in my mind grave doubt whether
the simple expedient of expanding our discretionary jurisdic-
tion is the most effective or the safest method of securing the
needed relief. For this reason, it cannot be stated that I individ-
ually approve the bill. 164

Before the hearings, Taft spoke with Cummins and, on the basis of
that conversation, made suggestions to his colleagues about what they
should say at the hearings. 165 The two major arguments presented for
the bill mirrored Taft's own: "the need for codification of the scattered
statutes and the even greater need for the Court to be able to reject the

158. See Letter from William H. Taft to Thomas W. Shelton (Jan. 31, 1924), Taft
Papers, supra note 78, at Reel 261.

159. See id.; Mason, supra note 3, at 110; Murphy, supra note 6, at 142.

160. See Murphy, supra note 6, at 142.

161. Letter from William H. Taft to Thomas W. Shelton (Jan. 31, 1924), Taft Papers,
supra note 78, at Reel 261. See also Murphy, supra note 6, at 142 (discussing the letter).
Sutherland had been a member of the Senate Judiciary Committee, see Mason, supra note
3, at 126, and was added to the Supreme Court's committee upon his appointment to the
Court in 1922, "even though the drafting had largely been completed." Murphy, supra
note 6, at 139. But see Letter from Willis Van Devanter to William H. Taft (May 11, 1927),
Taft Papers, supra note 78, at Reel 291 (noting that "Justice Sutherland, by reason of his
legislative experience, assisted in presenting the matter but was not a member of the
committee").

162. Letter from William H. Taft to Albert B. Cummins (Jan. 31, 1924), Taft Papers,
supra note 78, at Reel 261.

163. See Mason, supra note 3, at 218; Murphy, supra note 6, at 141.

164. Letter from Louis M. Brandeis to William H. Taft (Nov. 30, 1924), Taft Papers,
supra note 78, at Reel 269.

165. See Murphy, supra note 6, at 142.
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piddling claims which were so frequently brought before it as a matter of
right."

166

The Senate hearings began with an announcement by Senator Cum-
mins that he had invited Justices Van Devanter, McReynolds, and Suther-
land, as well as Thomas Shelton, representing the ABA, to testify. Cum-
mins then introduced into the record not only the bill itself, but also a
fifteen-page analysis of the bill and a four-page general review of the bill,
all of which were "prepared by members of the Supreme Court for the
use of the Committee on the Judiciary."1 67 The analysis forthrightly
stated that the "bill was prepared by a committee of the Supreme Court at
the instance of the court."' 68 It also observed that the purpose was to
"put[ ] within the ability of the court the means of confining its jurisdic-
tion to important cases and of getting rid of trivial cases and cases that
really do not involve important doubtful principles of law." 1 69

Justice Van Devanter began by acknowledging that the bill had "re-
ceived the consideration of several members of the Supreme Court," but
immediately denied that the Justices would "wish to step into the legisla-
tive field" or "presume to suggest a course of legislation."1 7 0 He ex-
plained that they only took the matter up because they were asked to do
so by "some members" of the Senate and House Judiciary Committees. 1 7

1

In response to a question whether the bill was "prepared under the direc-
tion of the Supreme Court, or at its suggestion," he responded:

The bill was prepared just as it is here by members of the Su-
preme Court, all participating at one time or another. A com-
mittee was appointed to consider the subject, in response to re-
quests from some members of the Judiciary Committees of the
Senate and the House. After this committee of the Supreme
Court had gone over the subject they reported it to all the mem-
bers of the Court, in conference, and the matter was gone over

166. Id. at 143.
167. Procedure in Federal Courts: Hearings on S. 2060 and S. 2061 Before the

Subcomm. of the Senate Comm. on the Judiciary, 68th Cong. 1 (1924) [hereinafter 1924
Senate Hearings]. Senate Bill 2061 was the forerunner of the Rules Enabling Act, which
did not pass for another decade. See id. at 24-25. Ironically, the two were linked in
committee because their proponents thought that the "success of the Procedural Bill [was]
going to carry along the Jurisdictional Bill with it." Letter from Thomas W. Shelton to
William H. Taft (Dec. 5, 1924), Taft Papers, supra note 78, at Reel 269.

168. 1924 Senate Hearings, supra note 167, at 6.
169. Id. at 6. The general review explained:
This is primarily a bill to relieve the Supreme Court of the increasingly heavy
burden of hearing cases which do not involve questions of sufficient importance
to take its time, and which prevent its prompt disposition of serious cases of great
moment. It is a bill to restrict the docket of that court so as to enable it to dispose
of the present arrears and to keep up with current business without interfering
with [its] highest function of interpreting the Constitution and preserving
uniformity of decisions by the intermediate courts of appeals.

Id. at 20-21.
170. Id. at 25.
171. Id. at 25.
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several times and the draft revised until it came to represent the
composite judgment of the members of the court as to what
would operate well for litigants and at the same time enable the
court to discharge in an appropriate way the functions which
rightly belong to it.172

Van Devanter also explained the process by which the Court decides
petitions for certiorari, noting that "each member of the court make [s]
his own examination" of "the petition, record, and briefs. ' 173 He noted
that a vote is taken on each petition in conference "in the same way that
we vote in other cases" and that "[i]f there be occasion for discussion,"
then "discussion is had as in other matters."' 7 4 He then added, "Not only
that, but whenever the vote is relatively close the conference makes it a
practice to grant the petition." 1 75 At this juncture, evidently intending to
highlight the point, Justice Sutherland interjected with a question: "Even
though a majority be against it?" Van Devanter answered:

Yes. For instance, if there were five votes against granting the
petition and four in favor of granting it, it would be granted,
because we proceed upon the theory that when as many as four
members of the court, and even three in some instances, are
impressed with the propriety of our taking the case the petition
should be granted. 17 6

Senator Cummins, apparently to meet a possible criticism that ex-
panded certiorari might make the Court a court for the rich, asked
whether the Court gives "greater heed to the amount involved or to the
character of the questions involved."177 After both Justices Van Devanter
and McReynolds said that the character of the question was decidedly
more important, Justice Van Devanter took the opportunity to explain
more fully how the Court proceeded:

The inquiry is, first, whether or not the case is one in which a
petition for certiorari will lie at all; next, whether the questions
presented in the case are of wide or public importance or con-
cern only the parties to the particular case; next, whether there
is any conflict between the decision that is complained of and
decisions on the same question in other circuit courts of appeal
or in the Supreme Court; and next, if any of the questions deter-
mined by the circuit court of appeals be questions of State law,
whether or not there is a conflict between the decision of that
court thereon and the decisions of the court of last resort in the
State on the same questions. Whenever we find such a conflict
that, without more, leads to the granting of the petition, if the
case be one in which a petition for certiorari will lie.178

172. Id. at 27.
173. Id. at 29.
174. Id.
175. Id.
176. Id.
177. Id.
178. Id.
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Senator Cummins also elicited, from all three Justices, testimony de-
signed to dispel concerns that granting certiorari might prejudice the ul-
timate decision on the merits. 179

Senator Spencer then asked,
What would be your judgment as to the advisability of placing
any legislative limitation upon the discretionary power to grant
the writ, as, for example, when the decision of the circuit court
of appeal is different from that of the district court, or when in
the judgment of two or three of the justices of the Supreme
Court, the writ ought to be granted? t1 0

Justice Van Devanter opposed any such limitation, but was more politic
than to repeat Taft's description of the power sought as one of "absolute
and arbitrary discretion." Instead, he noted,

When I speak of a discretionary jurisdiction on certiorari, I do
not mean, of course, that the Supreme Court merely exercises a
choice or will in granting or refusing the writ, but that it exer-
cises a sound judicial discretion, gives careful thought to the
matter in the light of the supporting and opposing briefs, and
resolves it according to recognized principles.18 1

To justify the proposed increase in the Court's discretion to refuse
review of state court judgments that deny federal claims, Justice Van De-
vanter noted that in the 1922 Term only 20 of the 111 cases brought on
writ of error from state court resulted in reversals. He observed that a
writ of error "often is sought and used for mere purpose of delay," which
"operates to the disadvantage of the party who prevailed in the State
court."' 8 2 He acknowledged, of course, that the party who was victorious
in state court could move to affirm if the federal question had obviously
been rightly decided.1 8 3 Why was this not a sufficient protection? Van
Devanter stated that lawyers tended not to make such motions but instead
to "merely await the time when the case will be reached in the regular

179. See id. at 30-31. To drive the point home, Cummins prompted Van Devanter to
note that in certiorari cases in the 1922 Term, there were seventeen affirmances and
twenty-two reversals, while in the prior term "the affirmances in such cases exactly matched
the reversals." Id. at 30.

180. Id. at 32.
181. Id. "With this conclusion, Van Devanter rapidly changed the subject. He was

never again pressed to reveal in more detail the nature of what he called, 'sound judicial
discretion' and 'recognized principles.'" Robert W. Gibbs, Certiorari: Its Diagnosis and
Cure, 6 Hastings L.J. 131, 138 n.41 (1955); cf. William J. Hughes, The New Federal
Appellate Jurisdiction Act, 13 Geo. L.J. 266, 272 (1925) (noting that to avoid "misgivings
among the members of the bar" Justice Van Devanter "made it clear that this so-called
discretionary jurisdiction of the court did not mean that the court was authorized merely
to exercise its will in the matter, but that petitions for writs of certiorari were to be granted
or denied according to sound judicial discretion").

182. 1924 Senate Hearings, supra note 167, at 34. In contrast, among the cases
coming from state courts in the 1922 Term by certiorari, there were six affirmances and
ten reversals. See id. at 35.

183. See id. at 34-35.
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order."1 84 That might be a year or more,18 5 while petitions for certiorari
are acted upon at once and,

[i]f the case be one in which obviously the decision below is
right and there is not ground for debate or cavil about it, it is
very much better that that be said at once and that the litigants
be freed from the vexation of further delay and uncertainty, and
also that the court be relieved from further attention to that
case and be permitted to give attention to other cases calling for
deliberate hearing and consideration. 186

This description makes it appear that denying certiorari would be simply
a speedy way to resolve easy cases on the merits.

Justice Van Devanter also noted that the extant statutes were "widely
scattered, fragmentary, and not harmonious,"187 and that one of the pur-
poses of the bill was "to bring into one compact, correlated body all the
statutes defining and regulating the appellate jurisdiction of the courts of
the United States and the modes of invoking that jurisdiction."1 8 8 He
concluded along the same lines he had begun, stating that "we merely
wish to help, if we can, and that we have no disposition to press any legis-
lation or any particular form of legislation. ' 18 9 Senator Cummins reiter-
ated that the Justices were there "at the request of the committee." 190

Justice McReynolds spoke briefly, declaring that he "heartily
favor[ed] th[e] bill." 191 He observed that before the 1916 amendment
that he had drafted, "We were devoting day after day to hearing damage
cases; many unimportant ones under the employers' liability act were be-
ginning to crowd the docket.1 92 While the 1916 amendment "afforded
material relief ... it is far from perfect and does not go far enough." 193

Justice Sutherland, too, commented briefly on the Judges' Bill. 19 4

He "entirely concur[red] with everything that [had] been said by Justice
Van Devanter and Justice McReynolds. 1 95 Justice Van Devanter appar-

184. Id. at 35. He explained that:
[W] hen the chief justice of the Supreme Court of the State has allowed the writ
the lawyer and the litigant on the other side are inclined to regard that as
meaning that the case is one which must be heard by the Supreme Court of the
United States, and they merely await the time when the case will be reached in the
regular order. Of course, the Supreme Court knows nothing about the character
of the case until it is reached in the usual way.

Id.
185. See id. at 34.
186. Id. at 36.
187. Id. at 26.
188. Id. at 41.
189. Id. at 42.
190. Id.
191. Id. at 45.
192. Id. at 46.
193. Id.
194. See id. at 47. He spoke at somewhat greater length about the bill that eventually

became the Rules Enabling Act. See id. at 53-62.
195. Id. at 47.
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ently did not want to lose the opportunity to have a recent former Sena-
tor say something more, so he interrupted to say,

We have been there in the grind for a good while, and you have
come to it rather newly; yet you have been there long enough to
observe it, so that what you say will be very much as if one of
these gentlemen had stepped in and visited one of our
conferences. 196

Justice Sutherland then added, "I can say this much about it, from my
observation thus far, that a very large proportion of the cases that come
to that court ... ought never to be there at all."197

Senator Spencer then placed in the record a copy of an effusive arti-
cle about the Supreme Court written by Thomas Shelton. 1 98 In that arti-
cle, Shelton asserts that "one's heart almost ceases to beat at the thought
of a possible cause for lack of reverence" of the Supreme Court and that
"faith in and submission to the Supreme Court is the cohesion binding
together the Union."199 Moreover, that faith is the "corner stone upon
which rests the very existence of the Republic," and "makes of submission
the noblest attribute of national character."200

When Shelton himself spoke, he expressed the bar's gratitude to the
Court for the Judges' Bill. He explained that the ABA simply referred
and deferred to the Supreme Court on the matter, asserting that the Jus-
tices are "best qualified" to give advice on the Court's jurisdiction. 20

The Senate Judiciary Committee reported the bill favorably, adopt-
ing as its own the three-page report of the Cummins subcommittee, 20 2

which, in turn, urged Senators to read the statements by Justices Van De-
vanter and McReynolds because the subcommittee "could not improve
upon these discussions." 20 3 It explained that the point of eliminating all
obligatory jurisdiction over circuit courts of appeals was that

cases should not go to the Supreme Court of the United States
unless the questions involved are of grave public concern or un-
less serious uncertainty attends the decision of the circuit court
of appeals by reason of conflict in the rulings of these courts or
the courts of the States. 20 4

The report expressed confidence that

196. Id.
197. Id.
198. See id. at 48.
199. Id. at 49.
200. Id.
201. Id. at 63; see also id. at 69 ("Of course it is not in order for us to express our

approval of what the Supreme Court does, you know. We accept it."). He devoted the vast
bulk of his comments to the bill that ultimately became the Rules Enabling Act. See id. at
63-71.

202. See Appellate Jurisdiction of the Federal Courts, S. Rep. No. 68-362, at 1 (1924).
203. Id. at 2.
204. Id. at 3.
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the right of the circuit courts to certify questions to the Supreme
Court and the right to file a petition for certiorari will furnish
ample opportunity for all cases to go from the circuit court of
appeals to the Supreme Court which ought to be heard by the
latter tribunal. 20 5

The report also emphasized that "a large number of cases which fall
within the obligatory jurisdiction of the court are taken there simply for
delay.,

206

After the Senate Judiciary Committee Report, but before the House
Judiciary Committee considered the Judges' Bill, the First Session of the
68th Congress adjourned, with the Second Session to begin after the No-
vember election. 20 7

D. The 1924 Election

Federal judicial power was one of the major issues in the presidential
election of 1924. Robert La Follette, unable to convince the Republican
Party to adopt his progressive platform-including proposals to authorize
Congress to re-enact statutes the Supreme Court had invalidated and to
elect federal judges for ten-year terms-ran as a Progressive against the
incumbent Republican Calvin Coolidge and the Democrat John W. Da-
vis. 20 8 Republicans, fearful that La Follette would drain votes from Coo-
lidge, portrayed La Follette as a dangerous radical.20 9 Republican vice-
presidential candidate Charles Dawes led the charge, making La Fol-
lette's proposals for curbing federal judicial power "the focal point of his

205. Id.

206. Id.

207. See Congressional Quarterly's Guide to Congress 115-A (4th ed. 1991)
[hereinafter Guide to Congress] (reporting that the first session of the 68th Congress
adjourned on June 7, 1924).

208. See Ross, supra note 73, at 255-57. See generally Kenneth C. MacKay, The
Progressive Movement of 1924, at 143-48 (1947) (detailing the highlights of the
Progressive Party's reform-minded 1924 platform). La Follete wanted Justice Brandeis as a
running mate, but Brandeis turned down the proposal. See Ross, supra note 73, at 255.
Interestingly, John W. Davis's first choice for a running mate was none other than Senator
Walsh, but Walsh declined, leading to the nomination of Charles W. Bryan, the brother of
William Jennings Bryan. See MacKay, supra, at 108. The nomination of Bryan has been
described as a "blunder," with many voters viewing it "as a kind of political bribe to keep
the more famous member of the family quiet. Unquestionably, the incongruity of a radical
agrarian running on the same ticket with an urbane New York lawyer provides American
political history with one of its most ironic pages .... " Id. Davis was perhaps the greatest
Supreme Court advocate of his day, but unfortunately seems to be better known today for
his losing argument in Brown v. Board of Education. See generally William H. Harbaugh,
John William Davis, in Dictionary of American Biography 155-56 (John A. Garraty ed.,
Supp. V 1977) (noting, among many other things, Davis's successful argument in Guinn v.
United States, 238 U.S. 347 (1915) (holding Oklahoma's use of a grandfather clause to
disenfranchise blacks invalid under the Fifteenth Amendment)).

209. See Ross, supra note 73, at 260-61.
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attacks." 2 10 In his acceptance speech, Dawes described this issue as "the
dominant one" and "until the end of the campaign, during which [he]
travelled fifteen thousand miles in a special train and made one hundred
and eight speeches, [he] endeavored to keep that issue in the minds of
the people."2 1 '

Chief Justice Taft was kept surprisingly informed about the cam-
paign, 212 and wrote to Coolidge praising his defense of the Court.2 1 3 Taft
was also kept informed about how the Court issue was helping Coolidge
with Catholic and other ethnic voters-voters who were pleased by the
Court's invalidation of a Nebraska law prohibiting foreign language in-
struction and anticipated the Court's protection of parochial schools
from an Oregon compulsory public education law.2 14 Taft wrote to a St.
Louis newspaper editor urging that these two cases be mentioned in de-
nouncing La Follette's court proposals in order to convince Lutherans
and Catholics there not to trust legislatures.2 1 5

The issue "increasingly resembled a political albatross" for La Fol-
lette, leading him "alternatively to ignore and tepidly defend the plan."2 16

Shortly before the election, on October 20, 1924, the Supreme Court fur-
ther deflected pressure by upholding the Clayton Act's requirement that

210. Id. at 261. This strategy would have been less likely if Coolidge's first choice for a
running-mate, Senator William Borah-himself a critic of judicial power-had agreed to
run. See id. at 261-62.

211. MacKay, supra note 208, at 160-61 (quoting Dawes).

212. See, e.g., Letter from Charles D. Hilles, Vice-Chairman, Republican National
Committee, to William H. Taft (Aug. 8, 1924), Taft Papers, supra note 78, at Reel 266
(inquiring, on Republican National Committee letterhead, about Taft's view whether, if
the Electoral College fails to select a President and the election falls to the House of
Representatives, a state's delegation that is evenly split can cast a fractional vote); Letter
from Gus Karger, Cincinnati Times-Stair, to William H. Taft (Aug. 7, 1924), Taft Papers,
supra note 78, at Reel 266 (enclosing an advance copy of Coolidge's acceptance speech to
be held in confidence until Aug. 14).

213. See Letter from President Calvin Coolidge to William H. Taft (Sept. 16, 1924),
Taft Papers, supra note 78, at Reel 267 (noting that none of the letters Coolidge received
praising his defense of the Supreme Court "has given me so much satisfaction as this which
comes from yourself"); Letter from William H. Taft to President Calvin Coolidge (Sept. 11,
1924), Taft Papers, supra note 78, at Reel 267; see also Ross, supra note 73, at 262, 268
(quoting these letters).

214. See Pierce v. Society of Sisters, 268 U.S. 510, 529-36 (1925); Meyer v. Nebraska,
262 U.S. 390, 396-403 (1923); Ross, supra note 73, at 264-65. Note that the district court
had invalidated the Oregon law in March of 1924, Society of Sisters of the Holy Names v.
Pierce, 296 F. 928 (D. Or. 1924), and that the Supreme Court's affirmance was not until
June of 1925. See also MacKay, supra note 208, at 217 ("As the campaign progressed and
Republican emphasis upon the threat to the Supreme Court took effect, some of
LaFollette's [sic] initial advantage among the Germans and the Irish was lost."); David P.
Thelen, Robert M. La Follette and the Insurgent Spirit 188 (Oscar Handlin ed., 1976) ([La
Follette's] anti-Supreme Court plank, intended to rally organized labor, alarmed German
Catholics and Lutherans who had found that the courts protected their parochial schools
against Klan-dominated legislatures.").

215. See Ross, supra note 73, at 265.
216. Id. at 276.
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contempt charges for violating labor injunctions be tried by jury.2 1 7

"[T] he vigor and skill with which the elite bar and conservative politicians
defended the courts," combined with "popular judicial decisions handed
down at critical times," contributed to the defeat of La Follette's reform
proposals.

2 18

Coolidge won 382 electoral votes to Davis's 136 and La Follette's
13.219 Although "[p]arty loyalty and prosperity would probably have en-
sured Coolidge's victory" anyway, the "Republicans' assiduous exploita-
tion of the Court issue may have lured many voters into the Coolidge
camp."220 In any event, "the landslide victory of a ticket that had made
opposition to Court reform the premier issue of its campaign chilled all
movements to curb the powers of the Supreme Court."22 1 Taft was
pleased with the extent of Coolidge's victory, and although disappointed
that Walsh was not beaten, thought that the election might reduce some
of Walsh's "swell-headedness."

22 2

217. See Michaelson v. United States, 266 U.S. 42, 70-71 (1924); Ross, supra note 73,
at 279. Despite his prior attacks on jury trials in contempt cases, see Taft, Attacks, supra
note 74, at 23 (describing jury trial in contempt cases as "a recall of judicial decisions in
miniature, but in its way quite as dangerous an innovation"), Taft did not dissent. Cf.
Mason, supra note 3, at 219 (describing Taft's role in drafting Canon 19 of judicial Ethics
which discouraged dissent in courts of last resort in order to maximize the "influence of
judicial decision").

218. Ross, supra note 73, at 284; see also id. at 316 ("In particular, the Meyer and Pierce
decisions and the decisions that incorporated freedom of speech and the press into state
law seem to have been influenced by the Court's need to stimulate public support for
judicial review.").

219. See MacKay, supra note 208, at 219; Ross, supra note 73, at 281. La Follette
received more than 16% of the popular vote, see MacKay, supra note 208, at 222, and,
although he finished first in only his home state of Wisconsin, he finished second in eleven
other states. See id. at 224, 277.

220. Ross, supra note 73, at 282; see also MacKay, supra note 208, at 205 (noting "the
readiness of the American farmer to return to the Republican fold when farm prices
started to rise in 1924"). In addition, some conservative Democrats might have voted for
Coolidge in order to prevent an electoral college deadlock which, some feared, could
result in Charles Bryan-the brother of William Jennings Bryan-in the White House.
How? If the electoral college failed to produce a President, the Progressives in the lame
duck House might block the election of anyone as President, while the Progressives in the
Senate could join with the Democrats to select Bryan as vice-president and thus acting
president. See id. at 167-69. Thus the slogan, "Coolidge or Chaos." Id. at 168. One of
the people to emphasize this point was Harlan Fiske Stone, then the Attorney General and
later Justice (and ChiefJustice) of the Supreme Court. See id.; see also id. at 252 (noting
that "three issues stand out as distinct liabilities to La Follette[:] . . .the Court issue, La
Follette's alleged pro-German sympathies, and the threat of an election deadlock").

221. Ross, supra note 73, at 284.

222. Letter from William H. Taft to Robert A. Taft (Nov. 9, 1924), Taft Papers, supra
note 78, at Reel 268 (also noting Taft's hope that Republicans would "have the courage" to
"drop from the party roll in the Senate everyone who did not support Coolidge"); see also
Letter from William H. Taft to Robert A. Taft (Nov. 30, 1924), Taft Papers, supra note 78,
at Reel 269 (describing Walsh as "the narrowest man in the Senate. Called a Progressive,
he is opposed to all progress, and never has a really useful purpose.").
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E. The House Hearings

Shortly after the election, in November of 1924, Taft renewed his
push for the Judges' Bill with members of the lame duck Congress. 223

That same month, hoping that it would "perhaps attract the support of
party members," 224 Taft again persuaded President Coolidge to support
the bill in his State of the Union message to Congress.22 5 Coolidge noted
that the Judiciary Committee of the Senate had favorably reported the
bill and called for its "immediate favorable consideration" by Congress. 226

As Taft prepared for House Judiciary Committee hearings scheduled
for December of 1924, Brandeis worried about what Taft might say and
noted privately his "grave doubt" about the bill.227 But Brandeis-widely
known as one of the "Great Dissenters" 28-agreed to suppress his dis-
sent, reasoning that "in relation to proposed legislation directly affecting
the Court, the Chief Justice, when supported by a clear majority, should
be permitted to speak for it as a unit; and differences of view among its
members should not be made a matter of public discussion." 2 29 He au-
thorized Taft to say that "the Court approves the bill-without stating
whether or not individual members approve it."2 °

223. See Murphy, supra note 6, at 144.
224. Letter from William H. Taft to Robert A. Taft (Nov. 30, 1924), Taft Papers, supra

note 78, at Reel 269; see also Mason, supra note 3, at 112 (quoting letter).
225. See Second Annual Message of President Calvin Coolidge (Dec. 3, 1924), in 3

The State of the Union Messages of the Presidents, 1790-1966, supra note 157, at 2655,
2662.

226. Id. Coolidge explained, "Unless the court be given power by preliminary and
summary consideration to determine the importance of cases, and by disposing of those
which are not of public moment reserve its time for the more extended consideration of
the remainder, the congestion of the docket is likely to increase." Id. Coolidge also voiced
support for the Rules Enabling Act, stating that "[iut is also desirable that the Supreme
Court should have power to improve and reform procedure in suits at law in the Federal
courts through the adoption of appropriate rules." Id.

227. Letter from Louis D. Brandeis to William H. Taft (Nov. 30, 1924), Taft Papers,
supra note 78, at Reel 269; see Murphy, supra note 6, at 144.

228. See, e.g., Bruce Ackerman, A Generation of Betrayal, 65 Fordham L. Rev. 1519,
1522 (1997) (noting that judges "still do homage to the spirit of the great dissenters
Brandeis and Holmes"); Luke Bierman, The Dynamics of State Constitutional Decision-
Making: Judicial Behavior at the New York Court of Appeals, 68 Temp. L. Rev. 1403, 1406
(1995) (observing that "those known as the 'Great Dissenters' such asJustices Holmes and
Brandeis, developed their reputations at a time when the Court's mandatory jurisdiction
seems effectively to have diminished the number of dissents"); Steven L. Winter,
Indeterminacy and Incommensurability in Constitutional Law, 78 Cal. L. Rev. 1443, 1461
(1990) (pointing to the "decades of dissents by Holmes and Brandeis-the 'Great
Dissenters'-who had been venerated by progressives and realists alike").

229. Letter from Louis D. Brandeis to William H. Taft (Nov. 30, 1924), Taft Papers,
supra note 78, at Reel 269; see Murphy, supra note 6, at 144. But cf. Judith Resnik, Trial as
Error, Jurisdiction as Injury: Transforming the Meaning of Article III, 113 Harv. L. Rev.
924, 1030-31 (2000) (calling for "cacaphony" rather than "judicial unity" concerning the
"jurisdiction and remedial powers of the federal courts").

230. Letter from Louis D. Brandeis to William H. Taft (Nov. 30, 1924), Taft Papers,
supra note 78, at Reel 269; see Murphy, supra note 6, at 144.
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Justice Van Devanter led the presentation in the House, just as he
had in the Senate, and began by noting how the Justices "are loath to
appear in the attitude of advocating any particular form of legislation. 231

He reiterated that discretionary jurisdiction "does not mean that the
court is authorized merely to exercise a will in the matter but rather that
the petition is to be granted or denied according to a sound judicial dis-
cretion."23 2 This discretion enables the Court "to deny a review unless it
appears that the questions presented are of public importance or of wide
general interest, or that in the interest of uniformity that court should
consider and decide them."23 3 He also explained in some detail the con-
sideration that each member of the Court gives to each petition, the dis-
cussion in conference of any disagreement, and the practice of "always
grant[ing] the petition when as many as four think that it should be
granted, and sometimes when as many as three think that way. "234

Van Devanter put considerable emphasis in the House Hearings on
the statistics showing that more than two-thirds of the cases in the Court's
obligatory jurisdiction resulted in affirmance.2 35 He noted that obliga-
tory jurisdiction is available even when the lower court decision is "obvi-
ously correct" and that in such cases review is sought "for purposes of
delay or in an obstinate effort to wear out an adversary." 2 36 In contrast to
the Senate Hearings, however, Van Devanter did not even attempt to
show why discretion to refuse to review-as opposed to summarily af-
firm-such "obviously correct" lower court judgments was necessary.

In a moment that revealed just how much this was the Judges' Bill
and not the Judiciary Committee's bill, the chairman of the committee
stated his understanding that the proposed bill "makes no[ ] change
whatever" in the Supreme Court's obligatory jurisdiction over state court
judgments. 23 7 Justice Van Devanter corrected him, noting that some
state cases-the number "can not be accurately estimated, but I should
say there may be a good many of them"-were being shifted from obliga-
tory to discretionaryjurisdiction. 23 8 Linking this proposed change in re-
view of state courtjudgments to his justification of discretionary jurisdic-
tion as an efficient way to handle frivolous appeals, he posited an
example of a state court decision that was clearly correct under a recent

231. Jurisdiction of Circuit Courts of Appeals and of the Supreme Court of the United
States, Hearings on H.R. 8206 Before the House Comm. on the Judiciary, 68th Cong. 6
(1924) [hereinafter 1924 House Hearings].

232. Id. at 8.
233. Id. at 7.
234. Id. at 8.
235. See id. at 12-13.
236. Id. at 12.
237. Id. at 13.
238. Id. at 13; cf. Frankfurter & Landis, Business, supra note 5, at 265-66 (suggesting

that the change that the Judges' Bill made to jurisdiction over state court judgments
"probably did not effect a reduction of cases [but] did avoid waste in litigation" over the
distinction between the validity of an authority and an illegitimate exercise of authority).
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Supreme Court precedent, and argued that a certiorari petition in such a
case should obviously be denied. He asserted, "If the case were in the
obligatory rather than the discretionary jurisdiction, that course would
not be open; and the case might remain on the docket for a year or more
before it could be heard and before the court would learn anything about
it," and asked, "Does not this illustrate that the discretionary jurisdiction
has real advantages?"

23 9

Congressman Andrew Montague asked, "Although you ask for discre-
tionary power, you propose to exercise it in the method you have hereto-
fore exercised it?"2

4 ° Justice Van Devanter replied, "Certainly."24 1

Justice McReynolds also began his remarks by stating that "we are not
in the position of advocating this legislation or any other legislation: our
whole purpose is to explain the bill and let you ask such questions as you
desire. 242 He explained that the complexity of the existing law left many
lawyers-" [g] ood lawyers, men of high character, men of industry"-mis-
taken as to the Court's jurisdiction. 243

He also described the 1916 amendment as "framed and passed" be-
cause the Court had been "overburdened by cases arising under the Fed-
eral employers' liability act. We were sitting day after day, trying ques-
tions of fact and questions of railroad accidents .... "244 While the 1916
amendment "did much to relieve the court of certain classes of cases
which seemed of minor importance," the Judges' Bill was designed to
"enable the court to eliminate cases of minor importance." 245 Interest-
ingly, his description of the method for analyzing petitions for certiorari
differed in substantial respects from Justice Van Devanter's. He stated
that the first question is "whether or not it has been rightly decided and,
in the next place, whether it is a matter of sufficient consequence to take
the time of the Supreme Court."24 6 He explained that the "general the-

239. 1924 House Hearings, supra note 231, at 14. His posited example involved the
validity and construction of a new federal statute, and he noted that a certiorari petition in
the first case presenting these issues would "doubtless" be granted, "the statute in question
being new." Id.

In effect, Van Devanter was blurring the distinction (which may simply not have been
clearly seen at the time) between two different types of discretionary review: one kind in
which the court "is given an unconstrained choice to refuse to entertain [a] case or to take
it up on its merits" and another in which a court can deny leave to appeal if "the case
presents no issue of arguable merit." Commission on Structural Alternatives for the
Federal Courts of Appeals, Final Report 71 (1998) [hereinafter Commission on Structural
Alternatives] (explaining the two types of discretionary review). Moreover, Van Devanter
was arguing for the type that maximizes judicial power with illustrations from the other
type.

240. 1924 House Hearings, supra note 231, at 18.
241. Id.
242. Id. at 19.
243. Id.
244. Id.
245. Id. at 19-20.
246. Id. at 21.
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ory upon which this bill is framed" is that the Supreme Court should not
decide cases "unless they are of particular importance or unless they in-
volve something more than the mere rights of the litigants and concern
the public."

24 7

He emphasized:
Somebody must determine what cases must come to our court.
If you undertake to do it by special enactment, specifically pro-
viding what cases shall come and what cases shall not come, you
will find that an enormous difficulty arises. It is almost impossi-
ble to define it with sufficient accuracy and certainty, and there
ought to be some flexibility, and that flexibility is gained by
means of the application for certiorari. 248

As Justice Sutherland began his remarks, Congressman Montague in-
terrupted to ask, "I do not know whether this should go on the record,
but if it is proper for me to ask, do you wish to appear as the authors of
this [bill]?" 249 Justice Van Devanterjumped in to answer:

The matter in some way came to the attention of the Judiciary
Committee of the Senate. The chairman of that committee
communicated with the Chief Justice and requested that the
court, members of the court out of their experience, should pre-
pare a bill which would meet the situation. The court hesitated
at first, but as a result of further conferences between the Chief
Justice and the chairman of the Judiciary Committee of the Sen-
ate, the court appointed a committee which drafted the bill, and
submitted it to the full court. It was taken by them in printed
form, examined by them severally, and a conference was held
later, at which suggestions of individual members were taken up,
and then it was redrafted to meet suggestions. Another confer-
ence, and a redrafting followed, and then it was put into the
form in which it has been introduced.

It is a bill that has in that way been fully considered by all
the members of the court. In the sense of volunteering, the
court did not prepare the bill, but the bill was prepared in the
court as a result of the invitation that came in the way I have
indicated.

250

Chairman Graham added that he was glad that the question was asked
"because it has made clear that the Supreme Court has not prepared the
bill, thrusting it upon our attention as to what should be done, but that it
has been prepared at the request of the Judiciary Committee of the
Senate."

251

247. Id. at 22.
248. Id. at 21.
249. Id. at 23.
250. Id.
251. Id. Congressman Hershey chimed in that the Senate Report reflected that the

Court had acted in response to a suggestion of the ABA, see id., but there is no doubt that
Taft had prodded the ABA to support the Judges' Bill, not the other way around, see Taft,
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Unfortunately, it is difficult to credit Justice Van Devanter's explana-
tion. As we have seen, Taft had been advocating such a measure for
years, and wrote to Senator Cummins in November of 1921 that the
Court was already "preparing a bill which we hope to bring before your
committee," noting that the bill "has been under consideration by the
Supreme Court for some time."25 2 Taft began by asking about a bill in-
troduced by Cummins, then proceeded to tell Cummins about the
Court's bill.2 5 3

I have no reason to think that Van Devanter was privy to the commu-
nication between Cummins and Taft and therefore do not mean to sug-

Reforms, supra note 101 at 100 (address to August 1922 ABA meeting); Murphy, supra

note 6, at 141.

252. Letter from William H. Taft to Albert B. Cummins (Nov. 25, 1921), Taft Papers,

supra note 78, at Reel 236; see also Frankfurter & Landis, Business, supra note 5, at 275-76

(noting that "[i]n the course of his advocacy [Cummins] appears both as the author of the
bill and the proponent of a measure drafted by a committee of the Justices," but that

"[t]he debate as a whole . .. leaves no doubt that the Senate clearly understood that the
bill emanated from the Supreme Court"); Mason, supra note 3, at 109 (discussing the

letter); Murphy, supra note 6, at 138 n.t (suggesting that either Taft maneuvered
Cummins into inviting the Justices to work on the bill or that Taft interpreted some

general comments by Cummins as a specific invitation and that, "with or without an
invitation, Taft would have pressed for such legislation"). See generally Mason, supra note

3, at 137 (observing that "Taft's lobbying has no precedent in Supreme Court annals" and
noting that Taft "[brought] to the Court a definite program, [and] launched it within days

after his appointment. He drafted legislation, exerted vast influence on individual
legislators, pressed his program at congressional hearings, enlisted the support of the

American Bar Association members and newspaper editors."); Mark Tushnet, The
Mandatory Jurisdiction of the Supreme Court-Some Recent Developments, 46 U. Cin. L.

Rev. 347, 364 (1977) (noting "serious doubts about the propriety of the process that lay

behind.., the Judges' Bill").

253. See Letter from William H. Taft to Albert B. Cummins (Nov. 25, 1921), Taft
Papers, supra note 78, at Reel 236. Taft had been in communication with Cummins

seeking legislation designed to secure the retirement of Circuit Judge Walter I. Smith of

Iowa. See Letter from William H. Taft to Albert B. Cummins (Oct. 24, 1921), Taft Papers,

supra note 78, at Reel 252 (urging Cummins to introduce "a bill for the retirement of

Judge Smith," and enclosing a draft of such a bill); Letter from Albert B. Cummins to

William H. Taft (Nov. 10, 1921), Taft Papers, supra note 78, at Reel 235 (reporting that

Cummins introduced the bill, "changing it only by requiring the resignation to come

within two months instead of three"); Letter from Albert B. Cummins to William H. Taft
(Nov. 5, 1921), Taft Papers, supra note 78, at Reel 235 (reporting that the Senate passed

the bill and asking Taft to do what he could to impress its importance to the members of

the House Judiciary Committee); Letter from William H. Taft to Albert B. Cummins (Nov.
14, 1921), Taft Papers, supra note 78, at Reel 236 (congratulating Cummins on the

Senate's passage and noting that Taft was pursuing the matter with Congressman Walsh, a

Republican member of the House Judiciary Committee). While Taft's contact with

Cummins concerning the retirement of Judge Smith in October and November of 1921

might have given Cummins an opportunity to suggest that the Court prepare a bill

regarding its jurisdiction, Taft's November 25, 1921 letter simply does not read like a letter

written in response to a suggestion by Cummins. Moreover, Taft's willingness to urge

Cummins to introduce a bill to retire Judge Smith (and provide him with a draft bill)

reveals that Taft was, from his earliest moments as ChiefJustice, perfectly willing to do such

things.
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gest that Van Devanter's testimony was deliberately false. But notice that
his explanation of the bill's genesis pointed to events outside his personal
knowledge (communications between Cummins and Taft), just as Taft's
explanation did (the appointment of a Court committee before he joined
the Court). Yet no one in Congress seemed interested in asking the wit-
nesses who had personal knowledge about these matters: No one asked
Taft whether Van Devanter's explanation was accurate or asked Van De-
vanter whether Taft's explanation was accurate. If someone had, it seems
that Taft would have undermined Van Devanter's explanation, and Van
Devanter would have undermined Taft's explanation. 254

When Justice Sutherland finally got to speak, he emphasized two
points. First, he observed that the Justices would be busy whether or not
the bill passed. 255 Second, he stated that the Court is burdened by "a
large number of trifling cases," which he illustrated by pointing to a day
in which the Court heard several cases "where it was perfectly apparent
upon a mere statement of the case that there was nothing to do but af-
firm it." 2 5 6 He explained that

[C]ounsel have a right to be heard, the time of the court has to
be devoted to such cases as well as others, and opinions must be
written with care, because if there were no other reason the
court, in the interest of its own reputation and dignity, must
state its views. All of that takes time, and all of that, or most of it,
would be eliminated under this legislation.2 57

254. See supra text accompanying notes 88-90; see also Letter from Willis Van
Devanter to William H. Taft (May 11, 1927), Taft Papers, supra note 78, at Reel 291
(stating that no such committee was appointed under Chief Justice White). In that letter,
Van Devanter reiterated his view that it "was at the suggestion of Senator Cummins and
some others that you appointed a committee to assist in drafting what subsequently
became the act of 1925. You probably would not have appointed the committee but for
the request...." He closed, "I think it well that we should not overlook the fact that it was
at the request of Senator Cummins and others that the Court assisted in preparing the last
act. According to tradition the Court always has refrained from connecting itself with
legislative work." Id. But see Letter from William H. Taft to Willis Van Devanter (Feb. 21,
1927), Taft Papers, supra note 78, at Reel 289 (asking, in response to Felix Frankfurter's
request for information to include in the Harvard Law Review, for Van Devanter's
recollection and noting Taft's recollection both that there was already a committee in place
when Taft arrived "looking to the preparation of further legislation," and that "we acted on
the suggestion of the Senate Judiciary Committee that we prepare a bill").

255. See 1924 House Hearings, supra note 231, at 23-24.

256. Id. at 25; see also Clarke, supra note 12, at 284, 287 (noting that his "first
impression" upon becoming a Supreme CourtJustice was "surprise at the great number of
cases finding their way into that court which are of entirely negligible importance, whether
considered from the point of view of the principles of law or of the property involved in
them" and arguing that the Justices "should not be harassed and annoyed by the
investigation of trifling and unimportant cases").

257. 1924 House Hearings, supra note 231, at 25; see also Clarke, supra note 12, at
288 (noting that in the previous five years, 1,648 cases were argued in the Supreme Court
and that about one-quarter of these were disposed of by a summary per curiam).
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ChiefJustice Taft spoke last. He described the existing jurisdictional
scheme as "a trap in which counsel and litigants too often are caught."258

He emphasized the care with which each certiorari petition is handled,
noting:

I write out every case that comes up for certiorari and I read it to
the court. ... And then having stated the case I go around and
ask each member of the court, who has his memorandum, as to
what view he takes. Then having discussed the case we vote on
it. 2 5 9

Congressman Montague, in turn, emphasized that "when you ask for this
large discretionary power you do not intend to relax close scrutiny on
these cases," to which Taft responded, "No; we do not. '260

Taft went on to explain, with Van Devanter's help, that it was "easy"
to decide rather quickly whether the questions involved are "debatable,"
or "of such importance as to warrant an investigation," or are ones as to
which "the circuit courts of appeals have differed."26 1 He closed with the
following:

I only want to emphasize another feature. Often in the legisla-
ture there is resounding eloquence on the subject that every
poor man should have the opportunity to carry his case to the
last court. There is no statement that is so unfounded as that.
The truth is that it is in the interest of the poor litigant that
litigation should be ended, and my dear friends, there is noth-
ing that offers such an opportunity for delay as a suggestion that
a profound constitutional question is involved in sustaining a
verdict in favor of the poor litigant when the rich litigant has a
long purse with which to continue the litigation.

It is a mistake to suppose that the mere suggestion of a con-
stitutional question is something that should require the case
going right through. The court ought to be able shortly to say
whether the suggestion has any real substance when tested by
recognized constitutional principles. You can cite the four-
teenth amendment and the fifth amendment and you can get
up a great deal of fog, which it is the business of the court, and
which it ought to have a prompt opportunity, to clear away by

258. 1924 House Hearings, supra note 231, at 26. The next month he wrote that he
found himself at conference "constandy exposed to the humiliation of not discovering
things in cases, especially in matters of jurisdiction which are very intricate and most
exasperating." Letter from William H. Taft to Robert A. Taft (Jan. 25, 1925), Taft Papers,
supra note 78, at Reel 271; see also Mason, supra note 3, at 221 (discussing letter).

259. 1924 House Hearings, supra note 231, at 27; see also Letter from William H. Taft
to A. Owslev Stanlev (Dec. 5, 1924), Taft Papers, supra note 78, at Reel 269 ("[W]e discuss
every case and take a vote in every case, and there is frequently much discussion as to
whether the case should be let in or not.").

260. 1924 House Hearings, supra note 231, at 27. Montague's point was "whether
that would be relaxed in the future with an increase of applications." Id.

261. Id.
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saying, "This case, although it purports to involve a constitu-
tional question, really does not, and we cut it off."2 62

After Taft was finished, Congressman Earl Michener asked directly, "Is it
the judgment of each individual member of the Supreme Court that this
legislation should be enacted?" 263 Taft responded:

Well, I am told by all the members that I can say that the court is
for the bill. There may be one member-I do not think there
are more-who is doubtful about it, or, I should say, doubtful as
to its efficacy; but he said to me that I could say the whole court
were in favor of the bill. The only question that he has is as to
how far this will be effective to accomplish all we hope for. 264

In contrast to this public statement, Taft told his sons that "Brandeis was
reluctant, but we ran over him. He evidently sympathized with Walsh. ' 2 6 5

Van Devanter wanted to make one last point: The bill also enlarged
the discretion of the circuit courts of appeals-" [w] henever they are so
disposed"-to certify questions of law to the Supreme Court.26 6 On that
note, the hearings closed.

A few weeks later, on January 6, 1925, the Judiciary Committee issued
a report recommending the bill. 26 7 After detailing several minor amend-
ments, the report described the bill as "one prepared by the justices of
the Supreme Court, not as volunteers, but in answer to a proper request
to do so," explaining that "[a] committee of justices carefully considered
the subject for a long time and then framed a tentative measure, which
was submitted to all the justices and approved by them. '2 68 The report
stated that the bill would not "lighten the burden or relieve the Supreme
Court of work, but . . . [to] remove from their consideration a class of
cases which now burden the docket and have no public interest or value,
and give the Supreme Court time to hear and determine those cases
which should alone engage their attention."269 The report further noted
that

every case now reviewable by the Supreme Court under existing
law will still be reviewable . . . whenever a question is presented
which is of sufficient importance in the opinion of the Supreme
Court.... Through this discretionary power there can and will
be a weeding out of all trivial and unimportant cases; cases
brought for delay; cases which cover matters already decided,
etc., so that rapidity of action will be achieved; and the public

262. Id. at 28-29.
263. Id. at 29.
264. Id. See also Letter from Louis M. Brandeis to William H. Taft (Nov. 30, 1924),

Taft Papers, supra note 78, at Reel 269.
265. Letter from William H. Taft to Charles P. Taft, II (Feb. 8, 1925), Taft Papers,

supra note 78, at Reel 271; see also Murphy, supra note 6, at 145 (discussing this letter).
266. 1924 House Hearings, supra note 231, at 29.
267. See H.R. Rep. No. 68-1075, at 1 (1925).
268. Id. at 2. (Note that the report does not attempt to clarify whether the request

was from the Senate Judiciary Committee or from the ABA).
269. Id.
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questions-the vital and important ones-will be reviewed, con-
sidered, and decided. 270

The report quoted at length from Justice Van Devanter's statement
of how the petitions for certiorari are handled, beginning with his asser-
tion that the Court does not "merely... exercise a will in the matter" but
rather a "sound judicial discretion," and concluding with his description
of the rule of four.2 71 The report's concluding section, entitled "The
Way of Appeal Will Cease to Be a 'Trap,"' emphasized that the bill
"should become a law because it clarifies and makes understandable the
law governing appeal."27 2 Again, it quoted extensively from Justice Van
Devanter's description of the confusion the existing patchwork of statutes
caused, even to "lawyers who stand high in their profession at home."273

Nowhere did the report attempt to describe how the bill would change
the Court's jurisdiction over state court judgments.

F. The Senate Debate

The Senate began debate on Saturday, January 31, 1925, having pre-
viously passed over the bill due to "considerable opposition."2 7 4 Senator
Cummins explained that the "first purpose" of the bill was to "collect in a
single statute the provisions of the law relating to the appellate jurisdic-
tion of the Supreme Court of the United States and the circuit courts of
appeals."2 75 Its "second purpose" was to "restrict or reduce" the Supreme
Court's appellate jurisdiction. 2 7 6 He listed the four ways of reaching the
Supreme Court: writ of error, appeal, certification, and certiorari, 27 7 and

270. Id.
271. Id. at 3.
272. Id. at 7-8.
273. Id. at 8.
274. 66 Cong. Rec. 2447 (1925) (statement of Sen. Overman); see also 66 Cong. Rec.

980 (1924) (staements of Sens. Cummins and Walsh) (agreeing that the bill was too
important to be passed without serious consideration).

275. 66 Cong. Rec. 2752 (1925).
276. Id.
277. See id. Traditionally the "writ of error" only permitted review of legal issues,

while "appeals" permitted review of factual issues as well. As Chief Justice Ellsworth
explained, "[an appeal is a process of civil law origin, and removes a cause entirely;
subjecting the fact, as well as the law, to a review and retrial: but a writ of error is a process
of common-law origin, and it removes nothing for re-examination, but the law." Wiscart v.
D'Auchy, 3 U.S. (3 Dall.) 320, 326 (1796); see also, e.g., Marc M. Arkin, Rethinking the
Constitutional Right to a Criminal Appeal, 39 UCLA L. Rev. 503, 522 n.80 (1992) ("Writs
of error were confined to the examination of errors of law apparent on the formal record
of judgments of common law courts."); Daniel J. Meltzer, The History and Structure of
Article III, 138 U. Pa. L. Rev. 1569, 1586 & n.59 (1990) ("The technical nature of the writ
of error was generally understood as precluding review of state court findings of fact, in
non-jury as well as jury cases."). See generally, Mary Sarah Bilder, The Origin of the
Appeal in America, 48 Hastings L.J. 913, 913-23 (1997) (analyzing the distinct historical
origins of appeal and writ of error).

In 1928, Congress eliminated review by "writ of error" and substituted the term
"appeal," without intending to change anything but the nomenclature. Act of Jan. 31,
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he described the substance of the bill as abolishing the obligatory juris-
diction overjudgments of the circuit courts of appeals, while "not materi-
ally affect[ing] the writs of error that may as a matter of right issue to the
courts of last resort in the several States. '2 78

Senator Harreld of Oklahoma, noting that he had not studied the
bill, asked if it simplified the law so as to make it clear when a lawyer
should proceed by writ of certiorari and when by writ of error. 279 Senator
Cummins responded that it did, and that the bill also provided that if a
lawyer made a mistake in choosing the proper writ, the court would con-
sider the papers filed as if they sought the correct one. 280 Senator Har-
reld found this "a very great improvement," and went on to a second
complaint he had heard from lawyers in his State: that only one judge
passes on a petition for certiorari and "simply marks it 'Denied.' "281 Sen-
ator Cummins responded that the hearings showed that petitions were
not handled by a single judge.2 82 He acknowledged that petitions were
not orally argued, but contended that to have such oral argument would
put the court even further behind in its work.2 83

Senator Harreld cautioned:
[N]aturally the Supreme Court prefers to pass on these matters
without having them argued before the court. Consequently
they want to increase the use of the writ of certiorari, and de-
crease the use of the writ of error. That is perfectly natural. Are
we not likely to fall into a fault here in following their advice on
that point in enacting this bill? Will they not want to go too far,
and put too many cases in that class which is brought... by a
writ of certiorari, rather than those that are brought there by
writ of error, because it is less trouble for them to handle
them?284

Cummins responded that the bill's proponents believe that after two
courts have passed on a case, further review should be at the discretion of
the Supreme Court.285

1928, ch. 14, 45 Stat. 54. I will leave for another day an inquiry into the relationship, if any,
between this change and the Supreme Court "inventing two doctrines that let it review de
novo questions previously denominated as 'factual' and, as such, given no review." James S.
Liebman, Apocalypse Next Time?: The Anachronistic Attack on Habeas Corpus/Direct
Review Parity, 92 Colum. L. Rev. 1997, 2073 & n.460 (1992) (tracing the invention to
1912).

278. 66 Cong. Rec. 2752 (1925).
279. See id.
280. See id.
281. Id.
282. See 66 Cong. Rec. 2753 (1925). Cummins was not entirely precise or accurate in

relating the Justice's description of the process. At one point he said that petitions are
"passed upon by a majority," and at another that they are "originally presented to a single
judge" and then "laid before the court itself." Id.

283. See id.
284. Id.
285. See id.
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Senator Copeland of New York somewhat sheepishly observed that
lawyers in his state-he himself being a physician 28 6 -criticized the bill
for making the circuit courts of appeals courts of last resort on constitu-
tional questions.287 Although he did not mention it in the Senate at this
time, Copeland was in correspondence with Chief Justice Taft about pre-
cisely this point as well. 288 Cummins replied that this was true, unless
either the circuit court of appeals certified the question to the Supreme
Court or if the Supreme Court granted certiorari. He noted that "[o]f
course, it is the invariable practice of the Supreme Court" to grant certio-
rari when circuit courts of appeals are in conflict and stated that "we will
have to depend upon the patriotism and the intelligence of the Supreme
Court" in deciding which cases ought to be reviewed.28 9 This claim be-
came Cummins's theme, as he emphasized that the question was whether
one had enough "confidence in the desire of the Supreme Court of the
United States to maintain a correct interpretation of the Constitution,
and not only to maintain a correct interpretation but to make that inter-
pretation uniform or fairly uniform throughout the country."290 For
Cummins, "the country can well repose enough confidence in the Su-
preme Court."29 1 He made clear that "the bill was prepared by the jus-
tices of the Supreme Court" and that he "introduced the bill at the sug-
gestion of the members of the Supreme Court."29 2 Cummins reported,

The members of that court feel that they can not do justice
under the law as it now is, not only because of the very many and
often repeated mistakes made by counsel in endeavoring to in-
terpret a perfect maze of statutes ... but because they can not
reach these cases after they are properly within its jurisdiction
for so long a period of time that it becomes a denial of
justice .... 293

Senator Walsh stated that he had a "very keen interest in this mea-
sure" and very much regretted that he lacked any opportunity to partici-
pate when the matter was before the Judiciary Committee.2 9 4 He thought
the idea of a codification "extremely wise," but found "it difficult to yield
to the idea that the Supreme Court of the United States ought to have the

286. See Frankfurter & Landis, Business, supra note 5, at 276 n.74.
287. See 66 Cong. Rec. 2753 (1925).
288. See infra Part III.H
289. 66 Cong. Rec. 2753 (1925).
290. Id. at 2755.
291. Id. at 2754.
292. Id.
293. Id.
294. Id. at 2756. Walsh was a member of the committee. See Murphy, supra note 6,

at 144. Although Cummins noted that no members of the Judiciary Committee had voted
against the bill, he acknowledged that not all of them were present when it was reported
out. See 66 Cong. Rec. 2754 (1925); see also Letter from Thomas J. Walsh to Albert B.
Cummins (Dec. 3, 1924), Taft Papers, supra note 78, at Reel 269 (complaining that a
scheduled committee meeting concerning what became the Rules Enabling Act was
canceled and that a subsequent meeting was held without him being advised).
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right in every case to say whether [its] jurisdiction should be appealed to
or not."295 Senator Cummins tried to limit the discussion to review of
circuit courtjudgments, observing that the obligatory jurisdiction in cases
from state courts was "retained substantially as it is in the present stat-
ute."29 6 Walsh agreed, but complained that there was substantial overlap
in both the current law and the proposed bill between the description of
state court judgments subject to mandatory review and those subject to
discretionary review.29 7 Cummins confessed his "inability clearly to un-
derstand the law" regarding the writ of error, and agreed that it needed
to be clear.298 Cummins then further revealed his confusion by claiming
that under the proposed bill there "certainly" would be obligatory juris-
diction in "all cases" where a state statute is found invalid under the fed-
eral constitution. 299 Anxious to have the bill considered before the lame-
duck Congress adjourned on March 4, 1925, Cummins requested that it
be taken up again on Tuesday, February 3, 1925.300

G. The House "Debate"

That Monday, the House of Representatives took up the bill and
passed it on a voice vote "almost without discussion."3 1 In explaining the
bill he was sponsoring, Congressman Graham misleadingly asserted that
the bill "owes its origin to a suggestion from the American Bar Associa-
tion two or three years ago." 30 2 Congressman Blanton initially contem-
plated objecting to taking the bill up, but withdrew the objection when
told that a committee of Justices had drafted the bill and that it had the
Court's approval. 30 3

Congressman McKeown described the bill as "one of the most impor-
tant bills that has been before the House this Congress," and explained
that it was important because of the "great confusion since 1916" even
among "our best lawyers" about the Supreme Court's jurisdiction.3 0 4

When he offered an amendment regarding Indian tides, however, he was
told that he should not be offering a floor amendment to a bill prepared
by Justices of the Supreme Court.3 0 5 Congressman Graham was "unable
to disclose at [the] moment" the effect of the proposed McKeown
Amendment, and "for that reason" urged the House to "pass the bill as

295. 66 Cong. Rec. 2756 (1925).
296. Id.
297. See id. ("I remember when we passed that statute; but it seems to me that

subdivision (b) certainly overlaps with subdivision (a).").
298. Id. at 2757. While he spoke of a law "that was passed four or five years ago," he

was apparently referring to the 1916 amendment. Id.
299. Id.
300. See id. at 2756-57.
301. Murphy, supra note 6, at 145.
302. 66 Cong. Rec. 2876 (1925).
303. See id. at 2876-77.
304. Id. at 2879.
305. See id. (statement of Rep. Dyer).
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the court officials have recommended it." 3 0 6 The McKeown amendment
was rejected, leading Congressman Blanton to then protest, "[H]ow on
earth may we expect to frame sane legislation under the present sur-
roundings? This is a most important bill .... and yet I dare say there are
not five men here who have heard the bill read or have heard any discus-
sion of the amendment offered." 30 7 Nevertheless, after a question about
its effect on appeals from the Canal Zone, the Judges' Bill was passed
without a roll call.30 8

As Frankfurter and Landis aptly put it, the "questions raised from the.
floor were slight and singularly unenlightened," 30 9 and the "House be-
haved like an uninformed and indifferent ratifying body, manifesting no
awareness that it was passing a bill involving really great changes in the
disposition of federal litigation."3 10

This was precisely what Shelton had sought. His strategy was to con-
vince the members of the House "that this bill was of such a highly techni-
cal order that the Bar Association did not feel itself prepared or qualified
to act," and warned them "against exposing a tremendous lot of igno-
rance." 31 1 He contended that the "best way to study the Jurisdiction bill
and understand it" was to adopt it promptly and "watch its operation,"
confident that any problems would result in significant complaint from
the Court and the public. 312

H. Taft Compromises with Copeland and Walsh

The next day, as promised, the Senate took up the bill again. Sena-
tor Cummins noted that the bill had passed the House the day before,

306. Id.
307. Id. Blanton began to talk about an upcoming bill and, when told to confine

himself to the bill currently under discussion, he quipped, "I am trying... to show that it is
impossible to pass sane legislation when we are in a turmoil such as we are now in, with
nobody in order, not even the person trying to speak being in order." Id. at 2880.

308. See id.

309. Frankfurter & Landis, Business, supra note 5, at 274.
310. Id. at 275. Ironically, in an article in the Yale Law Journal explaining the judges'

Bill after its passage, Taft observed that the Evarts Act of 1891 "was not ... subjected to as
full and free discussion as was desirable." William Howard Taft, The Jurisdiction of the
Supreme Court Under the Act of February 13, 1925, 35 Yale L.J. 1, 1 (1925) [hereinafter

Taft, Jurisdiction].
311. Letter from Thomas W. Shelton to William H. Taft (Dec. 19, 1924), Taft Papers,

supra note 78, at Reel 270. The warning, Shelton claimed, was delivered in a "good
natured way." Id.; see also Mason, supra note 3, at 113 (discussing the letter).

312. Letter from Thomas W. Shelton to William H. Taft (Dec. 19, 1924), Taft Papers,
supra note 78, at Reel 270; see also Letter from Thomas W. Shelton to William H. Taft

(Dec. 4, 1924), Taft Papers, supra note 78, at Reel 269 (noting that Shelton's line of
argument has been that "neither they nor the Bar Association knew enough about it to
discuss it intelligently and they would simply have made a bunch of donkeys of themselves
in trying to do it"); cf. Barnes v. Kline, 759 F.2d 21, 42 (D.C. Cir. 1984) (Bork, J.,
dissenting) ("Major alterations in the constitutional system can be accomplished through
what seem to be minor adjustments in technical doctrine."), vacated sub nom. Burke v.
Barnes, 479 U.S. 361 (1987).
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and successfully offered a series of noncontroversial and formal amend-
ments. 3 13 Cummins then addressed Walsh's concern that, due to the
overlap between cases subject to obligatory and discretionary review,
"there was a possibility that the certiorari section might be construed to
override the section which gives the review as a matter of right."3 14 He
offered an amendment to make clear that the certiorari section was not
to be construed in this way, and reported that the amendment had been
created in consultation with Senator Walsh and the Justices of the Su-
preme Court.3 15 Cummins thought there could be no objection to this
amendment, and there was none. 31 6

Cummins then turned to the objections raised by Senator Copeland
about the bill's disparity in treatment between state courts, whose judg-
ment would, in some instances be subject to mandatory review, and the
circuit courts, whose judgments would not. He offered an amendment
designed to meet this objection that provided for mandatory review of
circuit court judgments invalidating state statutes, with review confined to
the federal questions. 3 17 Cummins reported that this amendment was
approved by Senator Walsh and the Justices. 3 18 He acknowledged that
the amendment did not make jurisdiction over state court and circuit
court judgments identical, but disagreed that identical treatment was
necessary.

3 19

As the amendment was about to be put to a vote, Senator Copeland
placed in the record his correspondence with Chief Justice Taft.3 20 That
correspondence begins with a letter from Taft in early December of 1924,
as the lame duck session of the 68th Congress began, soliciting Cope-
land's support for the bill.3 2 1 There is no indication that this letter was in
response to anything from Copeland; it appears to be a straightforward
request for support.

In the letter, Taft explained that the Court for two years "has been
very anxious to secure the passage of [the bill]," that a Court committee
worked on it for a "full year" and "got together the bill, and the Court
approved." 322 Taft observed that Senator Thomas Walsh and Senator
Shield oppose the bill because "[t] hey think it vests in us too much discre-
tionary power," and noted that he is "sorry they think so, but the truth is

313. See 66 Cong. Rec. 2916-19 (1925).
314. Id. at 2919.
315. See id.
316. See id.
317. See id.
318. See id.
319. See id.
320. See id. at 2920.
321. See id. at 2919 (reproducing letter from Taft to Copeland (Dec. 9, 1924)); Guide

to Congress, supra note 207, at 116-A (reporting that the second session of the 68th
Congress began on Dec. 1, 1924, and ended on Mar. 3, 1925).

322. 66 Cong. Rec. 2920 (1925) (reproducing letter from Taft to Copeland (Dec. 9,
1924)).
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that there is no other way by which the docket in our court can be re-
duced so that we can manage it."3 2 3 After emphasizing the care with
which certiorari petitions are handled-"we discuss every case and take a
vote in every case"-Taft stated that the "business of the Supreme Court
should be to consider and decide for the benefit of the public and for the
benefit of uniformity of decision only questions of importance."3 24 He
concluded by stating that the bill was "really quite essential to our playing
the part we ought to play in the administration of justice in the
country."

3 2 5

On December 22, 1924, Copeland wrote to Taft, relaying a concern
by one of his constituents that the bill-by retaining obligatory jurisdic-
tion over state courtjudgments rejecting federal constitutional challenges
to state statutes or holding federal statutes invalid while eliminating all
obligatory jurisdiction over circuit court judgments-would "lift[ I] the
dignity of the circuit court of appeals above that of the highest courts of
the States."3 26

Taft responded at some length, clarifying that under then-current
law, the Supreme Court's mandatory appellate jurisdiction over circuit
court judgments was not related to the presence of a constitutional ques-
tion in the case. 3 27 Moreover, Taft justified the distinction in the bill by
observing that "[i]n cases coming from State courts the power to review is
confined to ... Federal questions," whereas in cases from circuit courts,
the "power to review extends to the whole case and every question
presented in it," thus creating a "greater need" for discretion as to cases
from the circuit courts of appeals. 328 He suggested that if equality be-
tween state courts and circuit courts were desired, the "much better
course" would be to eliminate obligatory review of state court judgments
as well.3 29 Taft emphasized that "[t]here are many Federal questions,
some of them constitutional questions, which are so wanting in merit and
substance that they should not be made the basis for a review in the Su-
preme Court," and that "the only way" to separate cases brought to harass
or delay from the "debatable and important questions" was

through the application of liberal certiorari provisions .... In
this way the court with justice to all who are concerned can elim-
inate at the outset the many cases which, while involving ques-

323. Id.
324. Id.
325. Id.
326. Id. (reproducing letter from Copeland to Taft (Dec. 22, 1924)). Taft reported to

Van Devanter his view that Copeland was running "right off to Walsh" to consult because
Copeland "studies to be a radical and hopes to be the radical candidate for the Presidency
on the Democratic ticket." Letter from William H. Taft to Willis Van Devanter (Dec. 23,
1924), Taft Papers, supra note 78, at Reel 270.

327. See 66 Cong. Rec. 2921 (1925) (reproducing letter from Taft to Copeland (Dec.
31, 1924)).

328. Id.
329. Id.
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tions which are Federal in form, present nothing which can be
considered debatable or as amounting to a real or substantial
question.

3 3 0

Senator Copeland's constituent persisted, and on January 13, 1925,
Copeland again wrote to Taft. He noted that the views of the Justices
were "entitled to very great weight," but that his constituent remained
concerned that the Supreme Court retain mandatory appellate jurisdic-
tion over constitutional cases. 331 Taft responded on January 16, 1925,
and offered to communicate directly with Copeland's constituent.33 2 He
reiterated his willingness to have state courts and circuit courts treated
identically, stating, "We would have been glad to make the same rule re-
quiring certiorari to permit review of State decisions and would be glad
now to have the rule uniform as to the two courts, but we felt that there
would be objection" to elimination of mandatory jurisdiction when a state
court held a federal treaty or statute invalid or upheld a state statute chal-
lenged on federal constitutional grounds.33 3 Mandatory jurisdiction over
circuit courts of appeals was not necessary in this situation, however, be-
cause "such a court would be more likely to preserve the Federal view of
the issue than the State court."3 34 The letter concluded:

We are confident that in neither case would a constitutional
question of any real merit or doubt escape our review by the
method of certiorari. The restrictions are put on merely to keep
out constitutional questions that have really no weight or have
been fully decided in previous cases and that have only been
projected into the case for the purpose of securing delay or a
reconsideration of questions the decision of which has already
become settled law.33 5

Taft's reasoning about the respective biases of state and federal
courts evidently underlay the amendment offered by Cummins to meet
Copeland's concerns. Rather than provide for obligatory jurisdiction of
circuit court judgments upholding state statutes or invalidating federal

330. Id.
331. Id. at 2921-22 (reproducing letter from Copeland to Taft (Jan. 13, 1925)).

332. See id. at 2922 (reproducing letter from Taft to Copeland (Jan. 16, 1925)).
333. Id.
334. Id. The significance of this position was noted by Frankfurter and Landis:
The argument advanced by the Chief Justice thus became the basis for a new
development of the principle that since 1789 had been the basis of Supreme
Court review of the highest courts of the states. Due to the belief that the state
courts would be more jealous of local rights than of federal claims, review had
lain as of right where the [federal] constitutional claim was advanced and denied.
Now, due to the belief, wholly speculative, that the federal court would sustain
constitutional claims as opposed to the local right, review was provided from the
circuit courts of appeals where the [federal] constitutional claim [against a state
statute] was advanced and allowed.

Frankfurter & Landis, Business, supra note 5, at 277-78.
335. 66 Cong. Rec. 2922 (1925) (reproducing letter from Taft to Copeland (Jan. 16,

1925)).
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statutes, the amendment provided for obligatory jurisdiction to review cir-
cuit court judgments invalidating state statutes.

Although Senator Copeland thought that the amendment corrected
the problem "to some extent," he remained concerned that when "law-
yers should discover that the circuit court of appeals had become courts
of last resort on constitutional questions there would be considerable sur-
prise and dissatisfaction." 33 6 Senator Walsh, who supported this amend-
ment, explained that it placed the state courts and circuit courts "on a
perfect parity, allowing a writ of error from the circuit court of appeals
under conditions exactly the same, except reversed. '33 7 After a confused
and unproductive digression led by Senator James Reed of Missouri, the
amendment was approved.

Having achieved the Senate's approval of the amendments, Cum-
mins then turned to the similar bill that had been passed by the
House.3 3 8 He successfully moved that all the matter in the House bill
after the enacting clause be stricken and the matter in the Senate bill, as
amended, be inserted in its stead.3 39 Thus, while the substance of the bill
was as amended in the Senate, as a formal matter it was the House bill
that was before the Senate.

At this point, the Senate's schedule called for it to move on to other
business. If Senator Walsh had continued in his opposition, he could
have blocked its further consideration that day, and with the Congress
drawing to a close, perhaps killed the bill.3 40 But Walsh stated that he
thought that the bill could be disposed of "very speedily" and did not
object to its continued consideration. 34 1 Although he did "not want to
delay favorable action by the Senate on this measure," but did want to
"point out clearly" that he thought the 1916 amendment eliminating obli-
gatory review of some state court judgments rejecting federal claims and
defenses "was a very serious mistake" and that "the present bill still fur-

336. Id.
337. Id. at 2923.
338. See id. at 2923-24. In the midst of his confusion, however, Reed did offer a

telling response to Senator Cummins's repeated theme of having "confidence" in the
Supreme Court by noting that the "pending bill and every bill along this line would give an
absolute right of appeal in certain cases. That means that you do not trust entirely in the
discretion of the Supreme Court in the issuance of writs." Id. at 2924; cf. id. (statement of
Sen. George) ("Perhaps it would have been wisest and best in the beginning to have left all
decisions .. .to review on writs of certiorari. That was the logical process.").

339. See id. at 2925.
340. See Frankfurter & Landis, Business, supra note 5, at 276 ("[Walsh] abstained

from thwarting the wishes of the Court by exercising his power of opposition."); Letter
from William H. Taft to Charles P. Taft, II (Feb. 1, 1925), Taft Papers, supra note 78, at
Reel 271 ("Of course Walsh... could prevent the consideration of the bill, because there is
such a short time left."); Letter from William H. Taft to Robert A. Taft (Mar. 1, 1925), Taft
Papers, supra note 78, at Reel 272 (noting that when Congress is "in the throes of
adjournment" "one Senator can stop anything"); see also Mason, supra note 3, at 113
(noting that Walsh was surprisingly friendly).

341. 66 Cong. Rec. 2925 (1925).

1700 [Vol. 100:1643

HeinOnline -- 100 Colum. L. Rev. 1700 2000



QUESTIONING CERTIORARI

ther restricts the cases in which we may go to the Supreme Court as a
matter of right from the supreme courts of the States." 342 He read long
excerpts from his 1922 speech against the original version of the bill, but
then stated his "criticism of the act ... seems to have had no response
from the bar in any section of the Union, and I do not feel, against the
judgment of the justices of the Supreme Court, like urging it."3 43

Walsh concluded with a mixture of resignation and optimism:
I dare say that in any case that ought to be reviewed by the Su-
preme Court of the United States, the court will be persuaded to
issue a writ of certiorari. The court complains about being una-
ble to transact the business that is before it, and we are bound to
give them some relief. I do not know where we can resort for
any better relief.... I have been accused of standing in the way
of a good many of these proposed statutes that are asked for by
the Supreme Court of the United States, and I do not feel like
standing alone on the matter.3 4 4

Only Senator Heflin of Alabama spoke in opposition, arguing that
judges "who may be looking for the least work possible and for longer
periods of leisure" should not be empowered to deny humble citizens'
right to appeal.3 45 Indeed, when the roll was called, Heflin's was the only
vote against the bill. Senator Walsh voted in favor. So, too, did Senator
Borah, who in 1923 had proposed legislation requiring a supermajority of
the Supreme Court in order for it to invalidate an act of Congress. 34 6

Senator Shields, whom Taft had described as an opponent of the
bill, was not present. Nor were Senators La Follette or Norris,3 47 two

leading critics of federal judicial power. George Norris had proposed
abolishing all lower federal courts, 348 while La Follette led the charge
against the Supreme Court and ran for President in 1924 on a Progressive

342. Id. at 2925-26. In this speech, Walsh incorrectly referred to the 1916
amendment as a 1915 amendment. See id. at 2926.

343. Id. at 2926.
344. Id.; see also Letter from William H. Taft to Charles P. Taft (Feb. 3, 1925), Taft

Papers, supra note 78, at Reel 271 ("I thought we would have a good deal of opposition
from Senator Walsh, but he really came around to the point of making a speech in our
behalf.").

345. 66 Cong. Rec. 2928 (1925). Heflin's oratory was not appreciated by all parties.
See Letter from William H. Taft to Robert A. Taft (Feb. 8, 1925), Taft Papers, supra note
78, at Reel 271 (asserting that "Heflin is always a wind bag").

346. See 66 Cong. Rec. 2928 (1925) (Borah's vote); Ross, supra note 73, at 218-32
(recounting the Borah proposal).

347. See 66 Cong. Rec. 2928 (1925).
348. See Mason, supra note 3, at 95 (describing Norris's proposal to abolish every

district court and circuit court of appeals); Murphy, supra note 6, at 165-68 (recounting a
proposal by Norris to eliminate federal trial court jurisdiction in civil suits except those
brought by the United States, and Taft's vehement and successful actions to stop it); Ross,
supra note 73, at 188 (describing that Norris continued "his support for the abolition of
the lower federal courts, although he acknowledged that this reform lacked political
viability"). Norris also led the opposition to the construction of a building for the Supreme
Court. See Mason, supra note 3, at 133. In 1932, with the passage of an act that bears his
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Party platform calling for a constitutional amendment authorizing Con-
gress to override judicial invalidation of legislation.3 49

Although Taft naturally viewed Norris and La Follette as opponents
of the bill,3 50 it seems that neither one fought the bill in committee or
said anything about it on the Senate floor, and neither one was there for
the Senate vote.3 5 1 While they fought Taft's other proposals to create an
administrative structure for managing the federal judiciary and to grant
executive powers over the federal judiciary to the ChiefJustice (such as a
judicial conference and a corps of eighteen judges that could be assigned
to any court in the country),352 they appear to have ignored the executive
power that the Judges' Bill conferred on the Supreme Court.35 3

The Senate did not "live up to its best intellectual tradition in consid-
ering the most important judiciary measure since 1891." 3 5 4 Although it
contained "lawyers of distinction... with seasoned experience in federal
litigation," none but Walsh spoke up.35 5 Preoccupied with more pressing
matters and willing to leave the responsibility to others, Senators "de-
ferred to the prestige of the Supreme Court and its Chief Justice, whose
energetic espousal largely helped to realize the Court's proposal."3 56

name, Norris succeeded in significantly restricting the power of federal courts to enjoin
strikes. See Norris-LaGuardia Act, 47 Stat. 90 (1932) (codified at 29 U.S.C. §§ 101-115).

349. See Mason, supra note 3, at 92; supra notes 131-218 and accompanying text; see
also Ross, supra note 73, at 193-98 (describing La Follette's proposal, while noting that he
did not introduce any such proposal, probably because he did not think it politically
viable).

350. See Letter from William H. Taft to Colonel I.M. Ullman (Apr. 6, 1922), Taft
Papers, supra note 78, at Reel 240 (noting, in the context of Taft's proposals for a judicial
conference and a corps of eighteen judges that could be assigned to any court in the
country, that Norris, Borah, Johnson, and La Follette are "against everything I like, partly I
suppose because we do not agree on anything, and partly because they like to defeat a
measure of which I am a sponsor"); see also Murphy, supra note 6, at 140 (discussing this
letter). Borah, Johnson, La Follette, and Watson had been the only four to vote against
Taft's nomination, see Mason, supra note 3, at 85, but Borah, Johnson, and Watson
ultimately voted for the bill. See 66 Cong. Rec. 2928 (1925).

351. See Mason, supra note 3, at 114 ("Borah and Walsh lined up in support, while
Norris, La Follette, and Shields failed to appear.").

352. See Mason, supra note 3, at 97-107; Ross, supra note 73, at 251-52 (describing
Norris's opposition to the judicial conference as the occasion for a stinging public attack
on Taft as a man who "stick[s] his legs under the tables of the idle rich every night" and
cannot "be fit the next day to sit in judgment upon those who toil"); see also Mason, supra
note 3, at 234 ("As Chief Justice, [Taft] tried to endow the office with executive
prerogatives he had abjured as President.") See generally Resnik, supra note 229, at 997
("Only in the twentieth century did the judiciary .. .obtain a means of self-directed
policymaking, an administrative arm for implementation, and an educational apparatus
for perpetuation."); id. at 972 ("A central figure is (once again) William Howard Taft.").

353. See Post, Administration, supra note 73, at 312 ("As Chief Justice, Taft was
responsible for vastly expanding the certiorari jurisdiction of the Supreme Court, thus
liberating the Court for the first time to function as the manager of the nation's federal law
rather than merely as a court of last resort.").

354. Frankfurter & Landis, Business, supra note 5, at 279.
355. Id.
356. Id. at 280.
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The next day, when the bill returned to the House, Congressman
Graham moved to concur in the Senate amendment. The discussion be-
gan with Congressman Blanton criticizing the Senate for striking out eve-
rything in the House bill and inserting the Senate's language. Ignoring
that the bill had been drafted by the Justices, he complained, "Some of
the best lawyers in the Nation are on this Judiciary Committee of the
House. Are they not able to write a bill that can be passed into law with-
out its being stricken out?"3 57 When he finished his tirade against the
Senate, having said nothing about the substance of the bill, the House
applauded.

358

When Congressman Graham was asked to explain the Senate amend-
ment, he conceded that he could do little explaining "as I have not the
bill before me."35 9 He continued, "It does not involve any organic
change or even an important change. It was inserted to satisfy the objec-
tion of Senator Walsh."3 60 With that, the House agreed to the Senate
amendment by a voice vote. 361

Taft was pleased with his success. His organization of the other Jus-
tices, his lobbying of the ABA and Congress, and his cultivation of the
President had paid off. Congress was convinced to defer to the wishes of
the Supreme Court and give Taft what he wanted, rather than engage in
the relatively close and careful debate that characterized the Judiciary Act
of 1891. As Taft explained to his son:

We got our Supreme Court Bill through this week, and we are
greatly rejoiced. We mollified Walsh and by a slight concession
secured his assistance. We did the thing within two days after we
started. I have had to give up three full days this week to it ....
I had a letter from Congressman Sumners of Texas, saying that
he never knew of a case in which such an important bill went
through so smoothly and in such a short time. He compli-
mented us by saying that it was due to its origin .... We have
been three years at work on this and it represents really a great
effort.362

357. 66 Cong. Rec. 3005 (1925).
358. See id.
359. Id.
360. Id. See Frankfurter & Landis, Business, supra note 5, at 279 ("On its return from

the Senate, the new and important Senate amendments were not only not debated, but
were not even brought to the attention of the House by the Chairman of its Judiciary
Committee.").

361. See 66 Cong. Rec. 3005 (1925).
362. Letter from William H. Taft to Charles P. Taft, II (Feb. 8, 1925), Taft Papers,

supra note 78, at Reel 271; see also Murphy, supra note 6, at 145 (discussing the letter);
Letter from William H. Taft to Robert A. Taft (Feb. 8, 1925), Taft Papers, supra note 78, at
Reel 271.

We have succeeded in getting through our long complicated bill . . .into the
hands of the President.... It simplifies the procedure very much, has a good
many remedial provisions in it, and, chiefly and above everything else,
substantially enlarges our certiorari jurisdiction so that we can pick and choose
most of the cases that we shall hear .... Van Devanter, McReynolds and I spent
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His decade long quest to increase the Court's "absolute and arbitrary
discretion" reached fruition on February 13, 1925, when the Judges' Bill
was signed into law by President Coolidge. 3 63 "Bereft of a clogged
docket, freed from its obligatory jurisdiction over 'minor' litigation, the
Court would be in a stronger position to perform its 'higher function'-
constitutional interpretation in general, the defense of property in
particular.

3 64

IV. GIVE 'EM AN INCH . . .

"It is clear that Congress in passing the Judiciary Act of 1925 relied
heavily on judicial explanation of the need for the power and the manner
in which it would be used."3 65 Apart from Senator Walsh, Congress did
not critically evaluate the Justices' arguments-indeed, it cooperated in
the charade that the idea for the bill originated outside the Court and
did not press for details upon learning that the facade of unanimity was
only a facade. Yet seventy-five years of experience under the Judges' Bill
demonstrates the continuing truth of Walsh's critique: "it exemplifies
that truism, half legal and half political, that a good court always seeks to
extend its jurisdiction, and that other maxim, wholly political, so often
asserted by Jefferson, that the appetite for power grows as it is
gratified."

3 66

In advocating their bill, the Justices frequently argued that they
needed the discretionary power to refuse to decide cases in order to avoid

two full days at the Capitol, and Van and I one full day more in order to get the
bill through. One has to see things done up there, if you expect to get them

done.

Id. He did, however, express some regret that it was accomplished in a lame duck session.

See Letter from William H. Taft to Robert A. Taft (Mar. 1, 1925), Taft Papers, supra note
78, at Reel 272 ("[M]uch as I deprecate having a session after the Congress is really dead,

that session has given to the Court some very valuable assistance ... .

363. See Act of Feb. 13, 1925, 43 Stat. 936.

364. Mason, supra note 3, at 64. The shift was dramatic. In 1924, 40% of the cases
filed in the Supreme Court were within the Court's obligatory jurisdiction, with 60% of the

filings left to the Court's discretion to decide whether to decide. In 1930, the percentage

of obligatory filings fell to 15%, with 85% left to the Court's discretion. See Gerhard

Casper & Richard Posner, The Workload of the Supreme Court 20 (1976).
365. Leiman, supra note 120, at 985; see also James F. Blumstein, The Supreme

Court's Jurisdiction-Reform Proposals, Discretionary Review, and Writ Dismissals, 26
Vand. L. Rev. 895, 904 (1973) (noting that "Congress accepted uncritically the statute

presented" by the Court); Letter from Willis Van Devanter to William H. Taft (Dec. 14,
1926), Taft Papers, supra note 78, at Reel 287 (noting that the Judiciary Act of 1925 "was

passed largely because of our representations and the faith that was had in us"). In an

accompanying handwritten note, Van Devanter suggested that perhaps Taft should not

seek additional legislation because "we recently have been asking as much as we could

expect and therefore should be content for the present," and noted "some real danger"

that seeking additional legislation might lead to the loss of "some of the ground we have

gained." Id.
366. 62 Cong. Rec. 8547 (1922) (speech delivered by Sen. Walsh); see also Murphy,

supra note 6, at 18-19 (listing as one of the "instruments of judicial power" the Court's
"control over its own jurisdiction").
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frivolous appeals. But they never adequately explained why the power of
summary affirmance was not sufficient for this purpose. Surely the frivol-
ity of a legal argument can be seen as easily from a brief on the merits, or
a brief in support of a motion to dismiss or affirm, as it can from a peti-
tion for certiorari. To the extent that the Court was concerned about
hearing oral argument in frivolous cases, a much less radical solution was
possible: Read the briefs before deciding whether to hear oral argument.

Of course, the Justices also pointed to "unimportant" cases clogging
the docket. But while Taft originally spoke of giving the Court arbitrary
discretion and letting it decide what was important, Van Devanter took a
different tack. He told the Congress that the Court did not exercise
choice or will, but instead decided petitions for certiorari "according to
recognized principles."3 67 But although the Justices assured Congress
that certiorari is always granted when there is a conflict between courts of
appeals and would always be granted when there was an arguable consti-
tutional claim, they never explained what the supposedly recognized
principles were. Instead, Van Devanter changed the subject and pro-
vided detail about the care with which petitions are considered. But care-
ful consideration is no substitute for governing principles to apply. Effec-
tively, then, the Court had achieved absolute and arbitrary discretion over
the bulk of its docket.

With this achievement under its belt, the Court (as Walsh's maxim
predicted) sought to extend that discretion by (among other things)
claiming the power to issue limited writs of certiorari, by subjecting osten-
sibly mandatory appeals to discretionary review, and by practically elimi-
nating the certification power of courts of appeals.3 68

A. Limited Grants of Certiorari

Soon after the Judges' Bill became law, the Court claimed the au-
thority to issue limited grants of certiorari, that is, to decide to decide
only a particular issue in a case, ignoring other issues.3 69 It asserted this
power even though certiorari under the Evarts Act brought up the whole
case,3 70 and even though one of Taft's arguments for the Judges' Bill was

367. 1924 Senate Hearings, supra note 167, at 32.
368. Concededly, I cannot prove a close, direct, causal link between the Judges' Bill

and these subsequent developments. Perhaps the Court, even without any legislation at all,
would have devised ways to increase its discretionary control over its jurisdiction. At the
very least, however, the Judges' Bill gave a new baseline from which to expand such
discretionary control. Moreover, by making discretionary jurisdiction the order of the day,
I believe that the Judges' Bill accustomed the Court to such discretion and encouraged its
expansion.

369. See Maryland Cas. Co. v. Jones, 278 U.S. 596, 596 (1928); Olmstead v. United
States, 277 U.S. 438, 455 (1928).

370. See Frankfurter & Landis, Business, supra note 5, at 290 (noting that while the
statute limited scope of review in mandatory cases from courts of appeals, like state court
judgments, to federal questions, as to certiorari to circuit courts, the "old scope of review
remains and the Court will have to deal with all the questions presented by the record"); cf.
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that there was a "greater need" for discretion as to cases from the circuit
courts of appeals than from state courts, because in the former the
"power of review extends to the whole case and every question presented
in it" rather than only to the federal questions. 371

Indeed, in the famous Olmstead case in 1928 involving the admissibil-
ity of wiretap evidence, ChiefJustice Taft's opinion for the Court asserted
the authority to limit review to constitutional questions, thereby ignoring
possible nonconstitutional grounds of decision.3 72 Taft even chided Jus-
tices Brandeis, Holmes, and Stone for addressing nonconstitutional
grounds for their conclusion that the evidence was inadmissible. 373 Taft
offered no answer to Stone's objection that, under the law enacted by
Congress, "this Court determines a case here on certiorari 'with the same
power and authority, and with like effect, as if the cause had been
brought [here] by unrestricted writ of error or appeal."' 3 74 Nor did Taft
explain why it was appropriate to decide whether the constitution permit-
ted the admission of the evidence without first deciding whether the law
of evidence permitted its admission.

This practice of limited grants of certiorari has become so uncriti-
cally accepted that, under current Supreme Court rules, no writ of certio-
rari brings before the Court all questions presented by the record, as such
writs did under the Judiciary Act of 1891. Instead, "[o]nly the questions
set out in the petition, or fairly included therein, will be considered by
the Court."375 At first glance, this might seem like nothing more than an

Felix Frankfurter & James Landis, The Supreme Court Under the Judiciary Act of 1925, 42
Harv. L. Rev. 1, 7 n.17 (1928) [hereinafter Frankfurter & Landis, Judiciary Act] (arguing
that the scope of review of circuit court cases should be confined to federal questions in
certiorari cases, as well as appeals where it is a federal question that prompts the grant of
certiorari).

371. 66 Cong. Rec. 2921 (1925) (reproducing letter from Taft to Copeland (Dec. 31,
1924)).

372. See Olmstead, 277 U.S. at 455 (noting that certiorari was "granted with the
distinct limitation that the hearing should be confined to the single question whether the
use of evidence of private telephone conversations . .. intercepted by means of wire
tapping, amounted to a violation of the Fourth and Fifth Amendments").

373. See id. at 466 (noting that "some of our number" chose to depart from the order
granting certiorari and proceeding to address the nonconstitutional issue only after
disposing of the constitutional question). Interestingly, Justice Brandeis was not referring
to the government's violation of the Fourth Amendment when he penned his oft-quoted
comment that "[o]ur government is the potent, the omnipresent teacher. . . . If the
government becomes a lawbreaker, it breeds contempt for the law . . . ." Id. at 485.
Instead, he was referring to the violation of state criminal law by the federal agents and
arguing that a federal court should not permit a prosecution to continue where the
government, to prove its case, must "lay bare the crimes committed by its officers on its
behalf." Id. at 480.

374. Id. at 488 (Stone, J., dissenting) (alteration in original) (citation omitted). In
Stone's view, "the effect of the order granting certiorari was to limit the argument to a
single question," but not to "restrain[ ] the Court from a consideration of any question
which we find to be presented by the record." Id.

375. Sup. Ct. R. 14(1)(a).
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ordinary rule of waiver (issues not raised are waived), but it is not. As the
Court has explained, this rule not only serves the respondent's interest in
not having to respond to issues not raised by her adversary, but also serves
the Court's interest in "forc[ing] the parties to focus on the questions the
Court has viewed as particularly important."3 76 The Court has made clear
that it is rarely interested in having litigants present questions about
whether lower courts misapplied properly stated law,377 and the leading
treatise urges counsel not to phrase their questions presented in terms of
error correction. 378 If, however, a litigant presents such a question (or
any other question that the Court does not want to address) along with a
question that the Court is interested in hearing, the Court may well limit
the grant of certiorari to the question in which it is interested.3 79 While
we tend today to think of only this latter situation as a limited grant of
certiorari, in truth, under current Supreme Court practice, all writs of
certiorari are limited writs: None brings forth all properly preserved
claims of error within the Supreme Court's jurisdiction.

Put slightly differently, the Supreme Court does not so much grant
certiorari to particular cases, but rather to particular questions. Espe-
cially in light of its expressed lack of interest in simple error correc-
tion,3 80 the result can well be the affirmance of judgments that, while
correct as to the controversial issue on which certiorari is granted, are
nevertheless erroneous because based on a simpler error that the Su-
preme Court declines to consider. 38 1

376. Yee v. City of Escondido, 503 U.S. 519, 536 (1992).
377. See Sup. Ct. R. 10.
378. See Stern & Gressman, supra note 3, at 341 (explaining that counsel should

avoid general claims of error and instead raise questions "beyond the perceived
erroneousness of the particular ruling below," and that the question presented should not
begin "did the court below err," because the Court "is not a tribunal of errors and appeals;
it is concerned more with whether it should address the substance of a nationally
important question, not with whether the lower court erred in resolving that question").
On the other hand, Stern and Gressman also note that sometimes the Court does grant
certiorari to correct error, and urge counsel to include "an argument briefly attacking or
defending the correctness of the decision below." Id. at 194-95.

379. See id. at 244 (observing that "the Court will frequently limit its granting of a
petition for certiorari to particular questions presented"). Note that as early as 1954, the
Court itself used the adverb "frequently" when it stated that the certiorari petition fixes the
issues, "unless we limit the grant, as frequently we do to avoid settled, frivolous, or state law
questions." Irvine v. California, 347 U.S. 128, 129-30 (1954); see also Stern & Gressman,
supra note 3, at 337 (suggesting that "if the case contains an issue that is considered not
certworthy in and of itself, but on which petitioner believes there is a good argument on
the merits, it may be included," but warning that "to add too many noncertworthy issues
may induce the Court either to deny the petition or to limit the grant to the certworthy
issues, as it may do anyway").

380. See, e.g.,Judicial Conference of the Second Judicial Circuit of the United States,
160 F.R.D. 287, 375 (1994) (comments by Justice Clarence Thomas) ("[W]e try not to
engage in simple error correction.").

381. For a defense of limited grants of certiorari, see Scott H. Bice, The Limited
Grant of Certiorari and the Justification of Judicial Review, 1975 Wis. L. Rev. 343. Bice
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B. The Expansion of Discretion from Certiorari to Ostensibly Mandatory
Appeals

The same year that the Court decided the Olmstead case and claimed
the power to issue limited writs of certiorari, it also laid the groundwork
for extending its discretion to cases within its mandatory jurisdiction-
cases where Taft dared not propose certiorari for fear of congressional
opposition. It promulgated a new rule, Rule 12, requiring the filing of a
jurisdictional statement within thirty days of docketing an appeal. 38 2 In
the 1929 Term, this rule was used to dismiss some thirty-six appeals.3 83

Significantly, although Rule 12 did not say so, it was used "to cover
matters not merely of jurisdiction in the conventional sense, that is, the
appellate authority of the Court."3 8 4 Instead, counsel were obliged to
demonstrate that the federal question involved was substantial and (at
least) "persuade the Court that the record presents an issue that is not
frivolous and is not settled by prior decisions."385 Frankfurter and Landis
predicted:

Plainly, the criterion of substantiality is neither rigid nor narrow.
The play of discretion is inevitable, and wherever discretion is
operative in the work of the Court the pressure of its docket is
bound to sway its exercise. To the extent that there are reasona-
ble differences of opinion as to the solidity of a question
presented for decision or the conclusiveness of prior rulings, the
administration of Rule 12 operates to subject the obligatory ju-
risdiction of the Court to discretionary considerations not un-
like those governing certiorari.38 6

Their prediction was accurate, and as early as 1945, a deputy clerk of
the Supreme Court wrote that "[j]uisdictional statements and petitions
for certiorari now stand on practically the same footing."387 Eventually it

candidly notes that his argument relies on a view of the Supreme Court as an "essential
policymaking institution." Id. at 379.

382. See Sup. Ct. R. 12, 275 U.S. 603-04 (1928).
383. See Felix Frankfurter &James M. Landis, The Business of the Supreme Court at

October Term, 1929, 44 Harv. L. Rev. 1, 12 (1930) [hereinafter Frankfurter & Landis, 1929
Term]. That same year, the Court construed the word "appeal" in a special jurisdictional
statute to mean certiorari. See Colgate v. United States, 280 U.S. 43, 44-45 (1929).
Frankfurter and Landis point to this case as an example of the Court using a "policy of
restricting its own jurisdiction" as a "guide in construing legislation governing its
jurisdiction." Frankfurter & Landis, 1929 Term, supra, at 37-38.

384. Frankfurter & Landis, 1929 Term, supra note 383, at 12.
385. Id. The promulgation of this rule illustrates that the Court did not need

broadened certiorari jurisdiction in order to quickly dispose of frivolous appeals. Cf.
Commission on Structural Alternatives, supra note 239, at 70 ("Up until three decades ago
this right to appeal [to courts of appeals under 28 U.S.C. § 1291] was assumed to include
an opportunity to file briefs, to present oral argument to the court, and to receive from the
court a written opinion explaining the decision.").

386. Frankfurter & Landis, 1929 Term, supra note 383, at 12, 14.
387. Harold B. Wiley, Jurisdictional Statements on Appeals to U.S. Supreme Court, 31

A.B.A.J. 239, 239 (1945).
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became commonplace to conclude that "[t]he discretionary-mandatory
distinction between certiorari and appeal has been largely eroded"38 8 and
that "[t]he jurisdiction that is obligatory in form is discretionary in
fact. '389 This, of course, further increased judicial power.3 90

Some commentators were critical of such lawlessness,3 9 1 and egre-
gious cases attracted some attention.3 92 But some Justices practically ad-
mitted as much in print. For example, after his retirement from the
Court, Justice Clark stated that "at least during the eighteen Terms in
which" he sat, "appeals from state court decisions received treatment sim-
ilar to that accorded petitions for certiorari. '39 3 And Congress, rather

388. Report of the Study Group on the Caseload of the Supreme Court, 57 F.R.D.
573, 595-96 (1972) [hereinafter Freund Report].

389. Casper & Posner, supra note 364, at 1.
390. See id.
391. See Herbert Wechsler, The Appellate Jurisdiction of the Supreme Court:

Reflections on the Law and the Logistics of Direct Review, 34 Wash. & Lee L. Rev. 1043,
1061 (1977) [hereinafter Wechsler, Appellate Jurisdiction] ("If that was so . . . the Court
simply disregarded its statutory duty to decide appealed cases on the merits."); id. ("It is
simply inadmissible that the highest court of law should be lawless in relation to its own
jurisdiction."); cf., e.g., Simpson, supra note 120, at 315-16 ("[I]t is frequently argued that
eliminating the appeal/certiorari distinction would conform theory to practice because
the Court has assimilated essentially all of the certiorari criteria into the standards for the
disposition of appeals.").

392. See, e.g., Naim v. Naim, 350 U.S. 891, 891 (1955) (dismissing appeal from
conviction for violation of Virginia anti-miscegenation statute), recall of mandate denied,
350 U.S. 985 (1956). See also, e.g., Lucas A. Powe, Jr., The Warren Court and American
Politics 72 (2000) (describing Naim's ground for dismissal as "absurd" and "fictitious" and
asking, "[I]f the Court does not feel it necessary to follow the rules when they pinch, why
should others feel any more bound when different legal rules adversely affect them?"); Del
Dickson, State Court Defiance and the Limits of Supreme Court Authority: Williams v.
Georgia Revisited, 103 Yale L.J. 1423, 1476 & n.317 (1994) (quoting a Nov. 4, 1955
memorandum from Justice Frankfurter arguing that the Court should refuse to decide
Naim lest it risk Brown and the Court's prestige); David L. Shapiro, Jurisdiction and
Discretion, 60 N.Y.U. L. Rev. 543, 578 n.215 (1985) (noting that "it is difficult to see any"
"discernible ground for dismissal of the appeal" in Naim); Herbert Wechsler, Toward
Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 1, 34 (1959) [hereinafter
Wechsler, Neutral Principles] (describing dismissal in Naim as "wholly without basis in the
law").

393. Hogge v.Johnson, 526 F.2d 833, 836 (4th Cir. 1975), cert. denied, 428 U.S. 913
(1976) (Clark, J., concurring); cf. William J. Brennan, Jr., The National Court of Appeals:
Another Dissent, 40 U. Chi. L. Rev. 473, 474 (1973) (stating that the Court is "regularly
constrained to grant review" in cases from three-judge district courts "not so much because
the question presented is especially important or because the District Court may well have
erred, but rather because we are reluctant to deprive the losing litigant of any opportunity
for appellate review"-without so much as mentioning that the Court was "constrained" by
an Act of Congress). Congress obliged the Court here as well, largely eliminating three-
judge district courts with their attendant mandatory Supreme Court review. See Act of
Aug. 12, 1976, Pub. L. No. 94-381, 90 Stat. 1119; cf. 15 U.S.C. § 29(b) (1994) (providing for
direct appeal to the Supreme Court in government civil antitrust cases if the district judge
.enters an order stating that immediate consideration of the appeal by the Supreme Court
is of general public importance in the administration of justice," but permitting the
Supreme Court to deny the appeal and remand the case to the court of appeals). The
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than objecting to the Court's non-compliance with the statute, instead
amended the statute to conform to the Court's practice.3 94

C. The Practical Elimination of Certification

In the hearings on the Judges' Bill, it was repeatedly noted that the
Supreme Court would not alone control its jurisdiction, but that the
courts of appeals, by use of certification, would share in that control. Yet
just as the Court increased its power to set its own agenda by tending to
treat appeals more like petitions for certiorari, so too it largely deprived
the lower courts of their promised role in controlling the Supreme
Court's docket. This process also began soon after the Judges' Bill was
enacted.

Frankfurter and Landis acknowledged in 1930 that "[p]etitions for
certiorari the Court can deny, but questions certified must be an-
swered."3 9 5 Yet they already detected the Court's "hostility" to the certifi-
cation process. 396 That hostility continued, leading the courts of appeals
to be quite reluctant to issue certificates.3 9 7 In the decade from 1927 to
1936, courts of appeals issued seventy-two certificates, while in the decade

permissive remand provision was added in 1974 in response to complaints by the Supreme
Court. See Act of Dec. 21, 1974, Pub. L. No. 95-528, § 5, 88 Stat. 1706, 1709; Tidewater Oil
Co. v. United States, 409 U.S. 151, 169-70 (1972) (complaining about the burden of
mandatory direct appellate review of government civil antitrust cases but "despite all of
these criticisms" finding "no basis for disregarding what we are bound to recognize as the
plain and unaltered intent of Congress"). For the Court's most recent exercise of the
permissive remand provision, see Microsoft Corp. v. United States, Nos. 00-139 & 00-261,
2000 WL 1052937, at *1 (Sept. 26, 2000). Although this statute is generally known as the
Expediting Act, the Court acknowledged in Tidewater that "mere speed in the disposition
of Government civil antitrust cases was not Congress' only concern ... [but that] Congress
was also intent upon facilitating review by this Court of a class of antitrust cases deemed
particularly important." Tidewater, 409 U.S. at 155-56 (internal quotation and citations
omitted); cf. Microsoft, 2000 WL 1052957, at *1 (Breyer,J. dissenting) (noting that the case
"significantly affects an important sector of the economy").

394. See Act ofJune 27, 1988, Pub. L. No. 100-352, 102 Stat. 662 (eliminating virtually
all of the Supreme Court's mandatory jurisdiction).

395. Frankfurter & Landis, 1929 Term, supra note 383, at 35; see also Moore & Vestal,
supra note 9, at 3 ("Congress determines what courts may use certification and when, but
within these limits the certifying court determines on what matters the reviewing court
must pass. In other words the jurisdiction of the latter court is obligatory at the option of
the certifying court.").

396. Frankfurter & Landis, 1929 Term, supra note 383, at 36 (discussing Wheeler
Lumber Co. v. United States, 281 U.S. 572 (1930), where the Court originally held that the
certificate in that case was an unconstitutional attempt to expand the Court's original
jurisdiction, but withdrew that opinion). Moore and Vestal agree that the infrequent use
of certification is due in part to "the Supreme Court's hostility," Moore & Vestal, supra
note 9, at 10, but nevertheless assert without citation that serious consideration of
eliminating certification in the 1948 revision of the judicial code ended when a committee
composed of Chief Justice Stone and Justices Douglas and Frankfurter opposed the
change. See id. at 7-8.

397. See Moore & Vestal, supra note 9, at 22 & n.86 (noting that an "indication by the
Court that certification is not favored will greatly limit its use," and that "[w]henever the
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from 1937 to 1946, that number dropped to twenty.39 8 Writing in 1949,
Moore and Vestal explained that one reason for the Court's hostility was
that the Court "apparently felt that a broad use of certification would
frustrate the Court's proper functioning as a policy-determining body by
greatly restricting the time available for the discretionary side of its
docket."399 They concluded that "[j] udiciously and modestly used, certi-
fication now seems acceptable to the Court."40 0 While Moore and Ves-
tal's explanation is persuasive, their endorsement of its propriety is
doubtful,40 1 and their confidence misplaced.

In 1957, the Court went so far as to conclude that certification
should not be used to handle conflicts between different three-judge
panels of the same court of appeals, noting that it "is primarily the task of
a Court of Appeals to reconcile its internal difficulties," such as by sitting
en banc. 40 2 Ironically, the Supreme Court chastised the court of appeals,

Supreme Court has dismissed a certificate from a lower court, that court has usually
refrained from certifying for a number of years").

398. See Moore & Vestal, supra note 9, at 25-26 n.99. One was Korematsu v. United
States, 319 U.S. 432, 436 (1943) (holding, in response to certified question, that the court
of appeals had jurisdiction to review a district court decision that suspended the imposition
of sentence and placed Korematsu on probation). After the court of appeals rendered its
judgment, the Supreme Court granted certiorari and issued its infamous decision
upholding the exclusion of Japanese-Americans during World War 1I. See Korematsu v.
U.S., 323 U.S. 214 (1944).

399. Moore & Vestal, supra note 9, at 23; see also Stern & Gressman, supra note 3, at
450 (noting that "if the courts of appeals were free to request instructions from the
Supreme Court on any doubtful question, the effect might be to vest in them a substantial
part of the discretion to determine what cases the Supreme Court should hear" and
thereby "frustrate the Court's discretionary power to limit its review to cases it deems
worthy"). Moore and Vestal list two other reasons. First, they claim that the pre-1891
experience of pro forma certificates of division in the circuit courts "cast a cloud of
suspicion over the technique." Moore & Vestal, supra note 9, at 23. Second, they contend
that the Court "hesitates to use a method wherein a legal ruling is pronounced without a
clear indication that the facts of the case require such a declaration." Id.

400. Moore & Vestal, supra note 9, at 25.
401. Rather than condemn or question the Court's hostility to a valid Act of Congress,

Moore and Vestal instead suggest that
some statutory change is desirable to the end that it is clearly stated and frankly
recognized that certification does not invoke the Supreme Court's obligatory
jurisdiction, but is only in effect a petition for certiorari by the certifying court
asking appellate aid on the certified questions, and that, as in the case of petitions
for certiorari by the litigants, the grant or denial of appellate review should rest in
the Supreme Court's sound discretion.

Id. at 43.
402. Wisniewski v. United States, 353 U.S. 901, 902 (1957) (per curiam). Wisniewski

did not expressly mention the en banc process, but referred to it by citing an opinion
devoted to the exploration of that process. See id. at 902 (citing Western Pac. R.R. Corp. v.
Western Pac. R.R. Co., 345 U.S. 247 (1953)); see also Textile Mills Sec. Corp. v. Comm'r of
Internal Revenue, 314 U.S. 326, 335 (1941) (approving the use of an en banc procedure-
even though prior to the Judicial Code of 1948 there was no explicit statutory
authorization for such en banc sitting, and the governing statute seemed to limit the courts
of appeals to three-judge panels).
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observing that it "is also the task of a Court of Appeals to decide all prop-
erly presented cases coming before it.40 3 In the period from 1946 until
1985, the Court accepted only four certificates. 40 4 At this point, certifica-
tion is practically a dead letter,40 5 and I suspect there are few lawyers (and
perhaps few circuit judges) who even know it remains an option.

D. Other Expansions of Discretionary Control over Jurisdiction

The Court has acted to maximize its power to set its own agenda in
other ways as well. For example, it has riddled the statutory requirement
that it review only final state court judgments with exceptions so large it
can drive any case it wants through them, 40 6 a development unlikely to be
produced by a court without discretion to decline to hear cases. It has
declined to hear cases within its original jurisdiction, 40 7 once going to the
embarrassing extreme of refusing to hear a case between states where its

jurisdiction was exclusive. 40 8 Sometimes, it even grants certiorari and
then rewrites the question presented. 40 9

403. Wisniewski, 353 U.S. at 902 (noting an exception "in the rare instances, as for
example the pendency of another case before this Court raising the same issue, when
certification may be advisable in the proper administration and expedition of judicial
business").

404. See Stern & Gressman, supra note 3, at 450. My research has not located any
since 1985.

405. See Freund Report, supra note 388, at 603 (describing certification as "virtually
obsolete" and noting that the only case since 1957 in which the Court accepted a certificate
was a "highly exceptional case" in which the court of appeals was sitting as a court of
original jurisdiction and divided equally); Stern & Gressman, supra note 3, at 450
(describing certification as "virtually, but not quite, a dead letter"); see also In re Slagle,
504 U.S. 952 (1992) (dismissing a certificate with a citation to Wisniewski). In 1981, the
Court answered a certified question in Iran Nat'l Airlines Corp. v. Marschalk Co., 453 U.S.
919 (1981), but did so simply by citing its contemporaneous decision in Dames & Moore v.
Regan, 453 U.S. 654 (1981).

406. See Cox Broad. Corp. v. Cohn, 420 U.S. 469, 477-85 (1975) (elaborating four
categories of cases which are considered "final" even though further proceedings in state
court are envisioned); Hart & Wechsler, supra note 58, at 639 (asking if there is "a
discernible limit" to one of the four categories).

407. See Simpson, supra note 120, at 315-16 ("Both appellate and original
jurisdiction have become subject to discretionary control; in the latter context, the Court
has declined to hear cases which fall squarely within its original jurisdiction."). It was some
fourteen years after the Judges' Bill that the Court first squarely asserted the power to
simply decline to hear a case within its original jurisdiction. See Massachusetts v. Missouri,
308 U.S. 1, 15-20 (1939); Hart & Wechsler, supra note 58, at 329 & n.1.

408. See Louisiana v. Mississippi, 488 U.S. 990, 990 (1988). The Court had to
backtrack once it was confronted with a decision in the case by a lower federal court that
(it had to admit) lacked jurisdiction. See Mississippi v. Louisiana, 506 U.S. 73, 77-79
(1992) (concluding that the district court lacked jurisdiction); Louisiana v. Mississippi, 510
U.S. 941, 941 (1993) (granting leave to file the bill of complaint); cf. California v. West
Virginia, 454 U.S. 1027, 1027 (1981) (denying leave to file a bill of complaint arising out of
an alleged breach of contract covering athletic contests between two state universities).

409. See, e.g., Jones v. United States, 523 U.S. 1058, 1058 (1998) (amending prior
order granting certiorari and limiting writ to two questions set forth by the Court);
Calderon v. Thompson, 521 U.S. 1140, 1141 (1997) (amending prior order granting
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In short:
At every turn, the Court has acted to maximize its institutional
independence from Congress, litigants, and other courts. The
earliest indication of the Court's interest in providing itself the
widest possible scope for setting its own agenda was the ener-
getic campaign of the Taft period justices for the 1925 Judiciary
Act. Subsequently, the Court has whittled away at the small re-
maining portion of its jurisdiction that was intended to be obli-

- gatory. The Court has now worked itself into the position that it
is no,,longer expected to decide any case as a matter of
course.

4 10

V. QUESTIONING CERTIORARI

Although the Supreme Court has achieved the ability to select what
cases (and what issues in cases) it wants to decide, there remain impor-
tant questions to be asked: How can this power be reconciled with the
classic justification for judicial review? How can a court with such power
claim to be exercising judgment rather than will, and is such a power
consistent with the rule of law? Can this power be justified as a form of
administrative rather than judicial power?

A. Judicial Review

As Alexander Bickel recognized almost four decades ago, there is a
deep tension between certiorari and the classic justification for judicial

certiorari and limiting writ to single question set forth by the Court); Phillips v.
Washington Legal Found., 521 U.S. 1140, 1141 (1997) (same); Lewis v. United States, 520
U.S. 1226, 1226 (1997) (same); Miller v. Albright, 520 U.S. 1208 (1997) (same). As the
Court described its action in the opinion on the merits in Jones, "We granted certiorari and
framed as the question presented: [description of question]." Jones v. United States, 120
S. Ct. 1904, 1908 (2000) (citation omitted). It is possible that this practice simply brings to
the surface what had been happening without notice to the public or the parties anyway.
See, e.g., Barbara Palmer, Issue Fluidity and Agenda Setting on the Warren Court, 52 Pol.
Res. Q. 39, 44 (1999) (claiming that in a sample of 200 cases, issues presented were not
decided in 59%, issues were decided that were not presented in 27%, and that in 72% of
the cases in which issues were decided that were not presented, some issues were presented
but not decided, a process that Palmer characterizes as issue "substitution"); cf. Lee
Epstein &Jack Knight, The Choices Justices Make 161 (1998) (contending that without a
norm against the decision of issues not presented, "the Court would no longer resemble a
legal body in the way that scholars, attorneys, and jurists-not to mention Article III of the
U.S. Constitution-contemplate" and that "regular deviations from this norm would
undermine the Court's legitimacy").

410. Provine, supra note 11, at 43-44; see also Shapiro, supra note 392, at 562-66
(detailing "at least five respects" in which the Supreme Court's appellate jurisdiction can
be described as "containing significant elements of discretion"); cf. William A. Fletcher,
The "Case or Controversy" Requirement in State Court Adjudication of Federal Questions,
78 Cal. L. Rev. 263, 276-78 (1990) (suggesting that standing and mootness doctrines were
used to avoid mandatory appeals from state courts and to avoid collision with the rule of
four).
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review. 4 1 1 Pursuant to that classic justification, judicial review is the by-
product of a court's obligation to decide a case. 41 2 In Marbuiy v. Madison,
ChiefJustice Marshall did more than simply assert that it is "province and
duty of the judicial department to say what the law is"-in the next two
sentences he immediately explained why: "Those who apply the rule to
particular cases, must of necessity expound and interpret that rule. If two
laws conflict with each other, the courts must decide on the operation of
each."

4 13

Because a court lacks the luxury of simply avoiding decision, it must
sometimes choose between following a statute and following the Constitu-
tion. This justification of judicial review, then, is the point of Marshall's
famous passage from Cohens v. Virginia:

It is most true that this Court will not take jurisdiction if it
should not: but it is equally true, that it must take jurisdiction if
it should. The judiciary cannot, as the legislature may, avoid a
measure because it approaches the confines of the constitution.
We cannot pass it by because it is doubtful. With whatever
doubts, with whatever difficulties, a case may be attended, we
must decide it, if it be brought before us. We have no more
right to decline the exercise ofjurisdiction which is given, than
to usurp that which is not given. The one or the other would be
treason to the constitution. Questions may occur which we
would gladly avoid; but we cannot avoid them. All we can do is,

411. See Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at
the Bar of Politics 127 (1962) (pointing to Sen. Walsh's opposition to the judges' Bill and
noting both "the difficulty of reconciling the discretionary certiorari jurisdiction with
Marbury v. Madison and Cohens v. Virginia" and that "[m]isgivings about the certiorari
jurisdiction, grounded in the strict-constructionist position, are nothing new").

412. See, e.g., Christopher L. Eisgruber, The Most Competent Branches: A Response
to Professor Paulsen, 83 Geo. LJ. 347, 349 (1994) ("The business of the federal judiciary is
deciding cases, not saying what the law is."); Edward A. Hartnett, A Matter of Judgment,
Not a Matter of Opinion, 74 N.Y.U. L. Rev. 123, 147 (1999) ("Under Marbury, it is the
court's obligation to decide a case by issuing a judgment that gives rise to the power of
judicial review."); Gary Lawson & Christopher D. Moore, The Executive Power of
Constitutional Interpretation, 81 Iowa L. Rev. 1267, 1273 (1996) ("The power to interpret
the laws is an incident to this case- or controversy-deciding function; courts must interpret
because they must decide."). As Herbert Wechsler famously explained:

Federal Courts, including the Supreme Court, do not pass on constitutional
questions because there is a special function vested in them to enforce the
Constitution or police the other agencies of government. They do so rather for
the reason that they must decide a litigated issue that is otherwise within their
jurisdiction and in doing so must give effect to the supreme law of the land.

Herbert Wechsler, The Courts and the Constitution, 65 Colum. L. Rev. 1001, 1006 (1965).
For Bickel's view that "[i]f, as Marshall argued, the judiciary's power to construe and
enforce the Constitution ... is to be deduced from the obligation of the courts to decide
cases conformably to law, which may sometimes be the Constitution, then it must follow
that the power may be exercised only in a case," see Bickel, supra note 411, at 114, and for
his view that the ideas of "case and controversy" are "not so much limitations of the power
ofjudicial review as necessary supports for Marshall's argument in establishing it," see id. at
115.

413. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
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to exercise our best judgment, and conscientiously to perform
our duty.

4 14

Alexis de Tocqueville and Abraham Lincoln both made the same
point. Tocqueville observed, "But the American judge is dragged in spite
of himself onto the political field. He only pronounces on the law be-
cause he has to judge a case, and he cannot refuse to decide the case."4 15

Lincoln, despite his refusal to accept the authoritativeness of the Su-
preme Court's interpretation of the Constitution in the Dred Scott opin-
ion, noted that he was not making "any assault upon the court, or the
judges. It is a duty, from which they may not shrink, to decide cases prop-
erly brought before them .... 416

The Supreme Court's certiorari practice, however, completely un-
dercuts this rationale. 4 17

Strikingly, in advocating the Judges' Bill, the Justices never at-
tempted to explain its application in cases presenting even arguable con-
stitutional questions. Instead, (as far as their statements to Congress re-
vealed) the only use envisioned in constitutional cases was as a way of
quickly dealing with claims that were either frivolous or plainly governed
by precedent-that is, in cases where the lower court was obviously cor-
rect and summary affirmance would be appropriate. Taft expressed con-
fidence that in no case "would a constitutional question of any real merit
or doubt escape our review by the method of certiorari," explaining that
the restrictions were merely "to keep out constitutional questions that
have really no weight or have been fully decided in previous cases and
that have only been projected into the case for the purpose of securing
delay or a reconsideration of questions the decision of which has already
become settled law."41 8 In this way, the Justices never had to deal with
reconciling certiorari and judicial review. Indeed, perhaps the tension
between certiorari and the classic justification for judicial review helps to
explain why it was not until 1953 that the Court would definitively hold

414. Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821); see also Maxwell L.
Stearns, Standing Back from the Forest: Justiciabililty and Social Choice, 83 Cal. L. Rev.
1309, 1358 n.148 (1995) (noting that while "legislatures have the power of institutional
inertia, that is, they can decline to decide proposed issues ... [the] courts do not, that is,
they cannot generally decline to decide cases properly before them"); cf. Maxwell L.
Stearns, Constitutional Process: A Social Choice Analysis of Supreme Court Decision
Making 65 & n.* (2000) (arguing that, from a social choice perspective, this remains true
for certiorari in the limited sense that the court must grant or deny the petition).

415. Alexis de Tocqueville, Democracy in America 103 (J.P. Mayer ed., 1969).

416. Abraham Lincoln, First Inaugural Address (Mar. 4, 1861), in 4 The Collected
Works of Abraham Lincoln 249, 268 (Roy P. Basler ed., 1953).

417. "Without the assumption that courts must decide cases within their jurisdiction,
Marshall's argument [in Marbury] would collapse; a court could avoid the dilemma
described by Marshall simply by declining to decide the case at all." Steven D. Smith,
Courts, Creativity, and the Duty to Decide a Case, 1985 U. Ill. L. Rev. 573, 580.

418. 66 Cong. Rec. 2922 (1925) (reproducing letter from Taft to Sen. Copeland (Jan.
16, 1925)).
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that a denial of certiorari was not a.ruling on the merits of a constitu-
tional challenge.

4 1 9

Alexander Bickel did not attempt a reconciliation either, but instead
used certiorari as a lever to argue against the classic conception of judi-
cial review. In contrast to the classic conception, Bickel instead justified
judicial review by idolizing the Supreme Court as the institutional repre-
sentative of "decency and reason," and by asserting that its "constitutional
function" is "defin[ing] values and proclaim[ing] principles."420 Some
variant of this view is commonplace (either explicitly or implicitly)
among constitutional scholars today, but as John Harrison has correctly
observed, "[t]he power to interpret the Constitution... comes from the
case-deciding power. To suggest that the power to interpret is primary
and the case deciding power secondary, is to misinterpret the Constitu-
tion and to confuse cause and effect."421 Such a view unhinges the Su-
preme Court from other courts-all of which exercise the power of judi-
cial review, both within the classic model and in fact.42 2 While there is an
enormous literature responding to Bickel's "counter-majoritarian diffi-
culty" and "passive virtues," I am not aware of any work that takes up his
challenge to reconcile certiorari with the classic conception of judicial
review.

4 23

419. See Brown v. Allen, 344 U.S. 443, 497 (1953) (opinion for Court by Frankfurter,
J.) (holding that "in habeas corpus cases, as in others, denial of certiorari cannot be
interpreted as an 'expression of opinion on the merits'" (quoting Sunal v. Large, 332 U.S.
174, 181 (1946))). Compare Liebman, supra note 277, at 2083 ("The only revolution
Brown worked... was one that seems so obvious today that we can hardly imagine anyone
having thought the law different-its holding that a denial of certiorari was not a ruling on
the merits."), with Schechtman v. Foster, 172 F.2d 339, 342-43 (2d Cir. 1949) (Learned
Hand, CJ.) (giving conclusive effect in an habeas proceeding to a prior denial of
certiorari). But see O'Sullivan v. Boerckel, 119 S. Ct. 1728 (1999) (holding, at least unless
a state court clearly indicates otherwise, that a habeas petitioner seek state supreme court
discretionary review in order to comply with the exhaustion requirement).

Ironically, in discussing habeas petitions before district courts (but not certiorari
petitions before the Supreme Court), Justice Frankfurter stated, "Discretion without a
criterion for its exercise is authorization of arbitrariness." Brown, 344 U.S. at 496.

420. Bickel, supra note 411, at 68, 133.
421. John Harrison, The Role of the Legislative and Executive Branches in

Interpreting the Constitution, 73 Cornell L. Rev. 371, 373 (1988); see also John Harrison,
The Constitutional Origins and Implications of Judicial Review, 84 Va. L. Rev. 333, 361
(1998) (stating that "courts must know what the law is in order to decide cases"). AsJustice
Brennan once noted, speaking on behalf of a unanimous Court, "[t] he very foundation of
the power of the federal courts to declare Acts of Congress unconstitutional lies in the
power and duty of those courts to decide cases and controversies properly before them."
United States v. Raines, 362 U.S. 17, 20 (1960).

422. See, e.g., Bickel, supra note 411, at 173 (distinguishing the Supreme Court from
other courts by claiming that the "Supreme Court in constitutional cases sits to render an
additional, principled judgment on what has already been authoritatively ordered," and "to
revise a pre-existing order that is otherwise viable and was itself arrived at by more normal
processes").

423. See, e.g., Gerald Gunther, The Subtle Vices of the "Passive Virtues"-A
Comment on Principle and Expediency in Judicial Review, 64 Colum. L. Rev. 1, 25 (1964)
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A court that can simply refuse to hear a case can no longer credibly
say that it had to decide it. If asked, "Why did you exercise the awesome
power to declare an Act of Congress unconstitutional?" the Justices of the
Supreme Court can no longer say, "Because we had to." Instead, they
must say, "Because we chose to."424 It is true that lower courts can con-
tinue to answer, "Because we had to." Perhaps oddly, then, certiorari
calls into question the exercise of judicial review by the Supreme Court,
but not by lower courts. 4 2 5

This difficulty is particularly acute when we consider limited grants
of certiorari, bearing in mind that, under current practice, all grants of
certiorari are limited. The Supreme Court not only chooses which cases
to decide, but also chooses which questions to answer. Its Justices can no
longer say they had to decide the case; even within a case, they cannot
even say they had to decide any particular question. To the contrary, they
can grant certiorari as to a particular question in a case, ignoring the
presence of other legal errors, even if this means that the Court affirms a
judgment that is, by hypothesis, erroneous.

(asserting that "[t]here is legitimate discretion not to review, as in the certiorari
jurisdiction," but not attempting to reconcile that discretion with judicial review); Martin
H. Redish, The Passive Virtues, The Counter-Majoritarian Principle, and the "Judicial-
Political" Model of Constitutional Adjudication, 22 Conn. L. Rev. 647, 656, 662-63 (1990)

(criticizing Bickel's "passive virtues," but pointing to certiorari as evidence that providing a
particular individual with a remedy is at best "incidental" to the role of the judiciary as
"enforcer of the counter-majoritarian Constitution"); Cass R. Sunstein, The Supreme
Court, 1995 Term-Foreword: Leaving Things Undecided, 110 Harv. L. Rev. 4, 33-55
(1996) (building upon Bickel by advocating decisional minimalism, and treating the denial
of certiorari as an example of minimalism, but failing to address Bickel's point regarding
certiorari and judicial review); cf. Clinton v. Jones, 520 U.S. 681, 690 (1997) (stating,
without elaboration, that the principle of constitutional avoidance "comes into play after
the court has acquired jurisdiction of a case" and "does not dictate a discretionary denial of
every certiorari petition raising a novel constitutional question").

424. Professor Redish has made a similar point in criticizing the political question
doctrine: "For if the Court declines to exercise review in one instance on the basis of
wholly pragmatic fears and discretionary judgment, it will have a more difficult time
justifying its decision not to abstain in another politically sensitive matter." See Martin
Redish, The Federal Courts in the Political Order: Judicial Jurisdiction and American
Political Theory 129 (1991). Moreover, in the same context, Redish argues that
"[w]hatever the risks to the Court's stature that might result from a disregard of its
decision by the political branches, then, the risks to its legitimacy are at least as great from
the Court's refusal to review allegedly unconstitutional governmental action." Id. He does
not, however, aim this critique at certiorari. See Redish, supra note 423, at 663 (criticizing
Bickel's "passive virtue" view of standing while noting that "[u]nder its discretionary
certiorari power... the Supreme Court can easily avoid the dangers [he] feared simply by
denying application for the writ").

425. Seizing on this seeming peculiarity, some might say that it is the judiciary as a
whole that can rely on the classic Marbury model, and that certiorari only involves a
determination regarding which court will exercise judicial review. Under this view,
certiorari is administration rather than adjudication. For a discussion of this view of
certiorari, see infra Part IV.C.
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B. Law or Will?

The inability of the Supreme Court to credibly claim that it has to
decide a case highlights another profound tension between certiorari
and classic conceptions of judicial power, a tension that extends beyond
cases involving constitutional adjudication. 426 The judiciary, as Hamilton
explained, is the least dangerous branch because it possesses only judg-
ment, not force or will.4 2 7 But although this description continues to be
widely repeated, it is hardly an accurate description of a court that has
the power to set its own agenda. While the judiciary still lacks its own
military force, the Judges' Bill gave the Supreme Court an important tool
with which to exercise will: The ability to set one's own agenda is at the
heart of exercising will.4 2 8

Political scientists are quite blunt about the impact of the Judges'
Bill. "In short, because of its broad discretion to set its own agenda, the
Court is no longer the passive institution 'with neither force nor will but
merely judgment' described by Hamilton .... "429 "The Court also sets its
own substantive agenda for policy-making."43 0 Indeed, "[m]uch of the
Court's power rests on its ability to select some issues for adjudication
while avoiding others."431 Its ability to set its own agenda permitted it to
"shed the long-standing image of a neutral arbiter and an interpreter of
policy" and emerge "as an active participant in making policy."432

426. Not all Supreme Court cases, of course, involve constitutional questions,
although in recent years approximately one-half do. See Seth F. Kreimer, Exploring the
Dark Matter of Judicial Review: A Constitutional Census of the 1990s, 5 Win. & Mary Bill
Rts.J. 427, 434 (1997).

427. See The Federalist No. 78, at 227 (Alexander Hamilton) (R.P. Fairfield ed.,
1981).

428. Indeed, as public choice scholarship emphasizes, the power to set the agenda for
a group decision is an enormous power. See, e.g., Daniel A. Farber & Philip P. Frickey,
Law and Public Choice 40 (1991) (describing ability of agenda setters to control group
decisions); cf. Evan H. Caminker, Sincere and Strategic Voting Norms on Multimember
Courts, 97 Mich. L. Rev. 2297, 2355 n.163 (1999) (noting the "injunction that courts,
unlike legislatures, should not set their own agenda"); id. at 2357 ("Unlike legislatures,
[courts] do not set their own agenda as to when they issue rules governing what substantive
issues.").

429. Provine, supra note 11, at 2.
430. O'Brien, supra note 8, at 247.
431. Jan Palmer, An Econometric Analysis of the U.S. Supreme Court's Certiorari

Decisions, 39 Pub. Choice 387, 387 (1982); see also Provine, supra note 11, at 177 ("Case
selection, in short, is an important aspect of the Supreme Court's institutional power.").
For example, when the Court decided to overrule Betts v. Brady, 316 U.S. 455 (1942), it
endeavored to select a case that would lend its decision maximum force and palatability,
ultimately using Gideon v. Wainwright, 372 U.S. 335 (1963), rather than Carnley v.
Cochran, 369 U.S. 506 (1962) (granting rclief undcr Betts to a petitioner convicted under
Florida's Child Molester Act of incestuous sexual intercourse with his thirteen-year-old
daughter). See Powe, supra note 392, at 381-83; Provine, supra note 11, at 65. For a
narrative account of Gideon, see generally Anthony Lewis, Gideon's Trumpet (1964)
(detailing story of case).

432. Pacelle, supra note 11, at 15.
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The power to decide what to decide... enables the Court to set
its own agenda.... Unlike any other court . .. the Supreme
Court, as its caseload changed and grew, got the power to pick
which issues it would decide. The Court now functions like a
roving commission, or legislative body, in responding to social
forces.

4 33

As Provine puts it:
The Supreme Court's nearly unfettered discretion to set its own
agenda.., is part of the foundation of its institutional strength.
Court-controlled case selection permits the Court to sidestep or
postpone politically damaging disputes. It helps the Court re-
spond to changing litigation patterns, and it enhances the
Court's image as an available forum.4 34

Perry writes:
[M]y assumption, of course, is that the Court does in fact set its
own agenda and that the only question is how. The 'textbook'
argument, however, asserts that the Court is a passive institution
that can set its agenda in only the most limited sense. While it is
true that a legitimate case or controversy must exist and be ap-
pealed, this requirement is not really much of a constraint if the
Court does not want it to be. Virtually any issue the Court might
wish to resolve is offered to it.... Moreover, if a case does not
arise naturally, the justices often invite cases via their written
opinions and by various other means.43 5

433. O'Brien, supra note 8, at 191. See also id. at 248 ("The current Court's power to
pick the cases it wants from a very large docket enables it to assume the role of a super
legislature."); cf. Felix Frankfurter &James M. Landis, The Business of the Supreme Court
at October Term, 1928, 43 Harv. L. Rev. 33, 56 (1929) [hereinafter Frankfurter & Landis,
1928 Term] ("The Court's essential role is to mediate between conflicting public policies
in American life, as revealed by the complicated details presented from time to time for
adjudication."); Frankfurter & Landis, 1929 Term, supra note 383, at 18. (noting that
"Necessarily, the Court is too aloof from adequate contact with the stuff of common law
cases to make it an apt tribunal for such causes," and that "[Its] role is that of high judicial
statesmanship in the adjustment of controversies of a public nature to which our
complicated federal society gives rise.").

434. Provine, supra note 11, at 72.
435. Perry, supra note 11, at 11. For this reason, the Court's negative power to deny

certiorari effectively operates as affirmative agenda control. But cf. O'Brien, supra note 8,
at 191 ("Like other courts, the Court must await issues brought by lawsuits."); Caminker,
supra note 428, at 2357 n.168 (contending that the Supreme Court "lacks affirmative
agenda control because it cannot create a vehicle for deciding a particular issue; it must
await one"). A legislature that required all bills to be based on a citizen petition would
hardly be constrained in setting its agenda: It is difficult to imagine any potential bill (with
the possible exception of a bill that benefitted no one except legislators) that some citizen
would not be willing to seek in a petition, at least in response to a legislator's invitation.

Perry acknowledges, however, that courts take seriously legal doctrine in general, and
jurisdictional doctrine in particular, and criticizes political scientists for myopically missing
this point. See Perry, supra note 11, at 39-40. Similarly, Provine emphasizes that "the
justices' perceptions of a judge's role and of the Supreme Court's role in our judicial
system significantly limit the range of case-selection behavior that the justices might
otherwise exhibit." Provine, supra note 11, at 6; cf., e.g., Glendon Schubert, Policy

HeinOnline -- 100 Colum. L. Rev. 1719 2000



COLUMBIA LAW REVIEW [Vol. 100:1643

Of course, many political scientists make similar assumptions about
judicial decisions on the merits, seeming to take for granted that the 'Jus-
tices of the Supreme Court are policy entrepreneurs, who seek to fulfill
their policy goals through [not only] their case selection policies [but
also] their decisions on the merits of the issues." 4 36 Some legal scholars
seem to share this view, 4 3 7 and few are so naive as to completely reject the
point.43 8 Nevertheless, many legal scholars tend to believe that the rule
of law is not chimerical and that it requires judges to be meaningfully
constrained through (some variant or combination of) the original un-
derstanding of a controlling text, the existence of rules to guide decision-
making, the obligation to elaborate reasons for decision, and basic re-
quirements of substantive justice.4 39

In the land of certiorari, however, law provides precious little con-
straint on judicial action.4 40 While Justice Van Devanter assured Con-
gress in the hearings regarding the Judges' Bill that petitions were deter-
mined by recognized principles, he changed the subject rather than

Without Law: An Extension of the Certiorari Game, 14 Stan. L. Rev. 284, 294-95 (1962)
(treating certiorari as a game in which Justices select cases in order to maximize their
policy goals).

436. Pacelle, supra note 11, at 31; see also, e.g.,JeromeJ. Hanus, Denial of Certiorari
and Supreme Court Policy-Making, 17 Am. U. L. Rev. 41, 52 (1967) (suggesting that the
Court's pattern of denying petitions raising double jeopardy issues was "a means for
protecting itself from too much criticism at any one time concerning its work in the area of
criminal law"); cf. Howard Gillman & Cornell Clayton, Introduction, in The Supreme
Court in American Politics: New Institutionalist Interpretations 4, 4 (Howard Gillman &
Cornell Clayton eds., 1999) (explaining a more recent school of political scientists who
reject the assumption "that judicial behavior is motivated primarily by the justices' policy
preferences [but instead seek] to understand legal and judicial institutions as independent
variables that both constitute and constrain judicial attitudes and motivations").

437. See, e.g., Mark V. Tushnet, Following the Rules Laid Down: A Critique of
Interpretivism and Neutral Principles, 96 Harv. L. Rev. 781, 825 (1983) (arguing that only
a shared political culture constrains judges).

438. See, e.g., Frederick Schauer, Easy Cases, 58 S. Cal. L. Rev. 399, 423-26 (1985)
(acknowledging that judges sometimes ignore clear language, but arguing that the failure
of rules to always constrain judges does not mean that rules have no constraining effect,
any more than the failure of stop signs to always constrain drivers means that stop signs
have no constraining effect).

439. See, e.g., Richard H. Fallon, Jr., "The Rule of Law" as a Concept in Constitutional
Discourse, 97 Colum. L. Rev. 1, 10-24 (1997) (describing historicist, formalist, legal
process, and substantive ideal type conceptions of the rule of law). It is, of course, hard to
know for sure how many legal scholars believe that the law imposes meaningful constraints
on judges. The difficulty is compounded because those who do not nevertheless use the
tools trumpeted by those who do, but do so "ironically, knowing that the tools cannot
perform as promised," and the irony may not always be so obvious. Stephen M. Feldman,
The Supreme Court in a Postmodern World: A Flying Elephant, 84 Minn. L. Rev. 673, 677
(2000); see also id. at 704 (describing "the arched eyebrow of postmodern irony").

440. See Provine, supra note 11, at 175 ("Case selection approximates and even
exceeds plenary decision making in the scope it provides for the exercise of unfettered
judicial judgment."); cf. Thomas E. Baker, Siskel and Ebert at the Supreme Court, 87 Mich.
L. Rev. 1472, 1494 (1989) (book review) ("I believe that the case selection process is, and
should be, as much a political process as decisions on the merits.").
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elaborate what those principles were. 441 Shordy after the passage of the
Judges' Bill, the Court promulgated a new rule regarding certiorari, a
legal text that might be thought to set forth those controlling principles.
That rule begins:

A review on writ of certiorari is not a matter of right, but of
sound judicial discretion, and will be granted only where there
are special and important reasons therefor. The following,
while neither controlling nor fully measuring the court's discre-
tion, indicate the character of reasons which will be
considered .... 442

Although this rule has changed a bit over time, particularly in light of the
Erie decision, 443 the basic thrust remains the same and the opening provi-
sion is nearly identical.44 4 It is not only that the "rule" at best sets forth a
broad set of standards, but, as it forthrightly proclaims, those standards
are not "controlling" at all.

In short, except for specifying certain types of conflicts,4 4 5 the Court
has "essentially defined certworthiness tautologically; that is, that which

441. See Gibbs, supra note 181, at 138 n.41.
442. The remainder of the rule provides:
(a) Where a state court has decided a federal question of substance not
theretofore determined by this court, or has decided it in a way probably not in
accord with applicable decisions of this court.
(b) Where a circuit court of appeals has rendered a decision in conflict with the
decision of another circuit court of appeals on the same matter; or has decided
an important question of local law in a way probably in conflict with applicable
local decisions; or has decided an important question of general law in a way
probably untenable or in conflict with the weight of authority; or has decided an
important question of federal law which has not been, but should be, settled by
this court; or has decided a federal question in a way probably in conflict with
applicable decisions of this court; or has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a departure by a
lower court, as to call for an exercise of this court's power of supervision.
(c) Where the Court of Appeals of the District of Columbia has decided a
question of general importance, or a question of substance relating to the
construction or application of the Constitution, or a treaty or statute, of the
United States, which has not been, but should be, settled by this court; or where
that court has not given proper effect to an applicable decision of this court.

See Taft, Jurisdiction, supra note 310, at 3 n.4 (quoting the rule).
443. Compare Revised Rules of the Supreme Court (1932), 268 U.S. 624 (providing

that a circuit court decision on an important question of general law may trigger
certiorari), with Revised Rules of the Supreme Court (1939), 306 U.S. 718 (deleting the
clause related to "general law"), and Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938)
(holding that there "is no federal general common law").

444. The rule reads:
Review on a writ of certiorari is not a matter of right, but of judicial discretion. A
petition for a writ of certiorari will be granted only for compelling reasons. The
following, although neither controlling nor fully measuring the Court's
discretion, indicate the character of the reasons the Court considers ....

Sup. Ct. R. 10.
445. Conflict between circuits is probably the single most important factor in granting

certiorari, see Perry, supra note 11, at 251, although, as the rule itself recognizes, the Court
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makes a case important enough to be certworthy is a case that we con-
sider to be important enough to be certworthy."4 4 6 Although people
might well be able to agree that a case presents an important issue of
federal law without agreeing on how that issue should be resolved,44 7 it is
"difficult indeed to read the Court's own Rule 10 as anything other than
an invitation... to the making of 'political choice(s)' about what is 'im-
portant' enough to demand the overt, highly visible intervention of the
United States Supreme Court."4 4 8 Certiorari, then, is difficult to recon-
cile with the formalist conception of the rule of law.449

Such an unconstraining rule imposes some costs on the Court, par-
ticularly by encouraging large numbers of petitions. Yet if the Court
wanted to reduce the number of petitions filed, it could.

The most effective method of reducing the number of cases
filed with the Court that is wholly within the Court's power to
effectuate would be the formulation and publication of detailed
guidelines regarding the criteria for granting and denying re-

does not consider itself obligated to grant certiorari whenever a petition reveals such a
conflict. See Stem & Gressman, supra note 3, at 167 ("A well-established ground for
granting certiorari is the existence of a conflict between the decision as to which review is
sought and that rendered by the Supreme Court or some lower court whose judgment is
final in the absence of Supreme Court review."); Sanford Levinson, Strategy,
Jurisprudence, and Certiorari, 79 Va. L. Rev. 717, 737 (1993) (reviewing H.W. Perry,
Deciding to Decide: Agenda Setting in the United States Supreme Court (1991)) (noting
Justice White's frequent dissents from denial of certiorari and suggesting that other
Justices "accept Justice White's perception that a conflict exists, but disagree with him that
the Court has any strong duty to resolve all but the most 'important' conflicts"); see also
Judicial Conference of the SecondJudicial Circuit of the United States, 160 F.R.D. 287, 375
(1994) (comments by Justice Clarence Thomas) ("If you think that a petition should be
granted, often you say there is a clean split. If you think it shouldn't be granted, you say
you think there is tension. (Laughter)."); cf. 1924 Senate Hearings, supra note 167, at
29-30 (testimony by Justice Van Devanter that conflict, without more, leads to a grant of
certiorari as a matter of course).

446. Perry, supra note 11, at 34; see also Provine, supra note 11, at 42 ("Those
interested in decision criteria can only guess at why the court chooses most of the cases it
does for decision on the merits.").

447. See Levinson, supra note 445, at 725 (noting Perry's argument that a
determination that an issue is important is "independent of any views as to what should be
the proper outcome"). Thus I do not mean to suggest that most votes on certiorari are
based on strategic calculations about the likelihood of winning on the merits if the Court
grants review. As Levinson has noted, Perry's book makes it "impossible for anyone to
proffer a model of strategic, instrumentally result-oriented decisionmaking as the
dominant explanation of certiorari grants." Id. at 726.

448. Id. at 736; see also Blumstein, supra note 365, at 907 (noting that Judges' Bill
"transformed a very substantial portion of the Court's work into outright political decision-
making").

449. See Fallon, supra note 439, at 28-30 (describing formalist ideal-typical
conception of the rule of law as one in which decisionmaking "should, to the extent
possible, be cast in the form of rules"); see also Levinson, supra note 445, at 736
(wondering howJustice Scalia can implement his emphasis on rules in deciding whether to
grant certiorari).

1722

HeinOnline -- 100 Colum. L. Rev. 1722 2000



2000] QUESTIONING CERTIORARI 1723

view. There are no criteria at present, other than the fatuous
generalities recited in the Court's rules and opinions.450

But from Taft on down, the Justices have steadfastly refused to promul-
gate rules that might constrain their discretion. 45 1 "One can be assured
that the ambiguity of Rule 10 is not some unfortunate oversight by the
justices. They have intentionally enunciated murky criteria."452

The lack of a constraining text might not be important if there were
a body of constraining case law. But there is none. Indeed, in a sustained
defense of judicial discretion in matters of jurisdiction, David Shapiro
emphasizes that what he defends is not an ad hoc exercise of will (or even
Bickelian "prudence"), but instead "principled discretion." 45 3 Such prin-
cipled discretion requires "that criteria drawn from the relevant statutory
or constitutional grant of jurisdiction or from the tradition within which
the grant arose guide the choices to be made in the course of defining
and exercising thatjurisdiction."454 Moreover, it requires that these crite-
ria be "capable of being articulated and openly applied by the courts,
evaluated by critics of the courts' work, and reviewed by the legislative
branch."

455

Shapiro argues that such principled discretion is compatible with
"the power ofjudicial review upheld in Marbury" because it "carries with it
an obligation of reasoned and articulated decision, and... can therefore
exist within a regime of law."'456 Significantly, Shapiro never links these
requirements with certiorari, which, he notes, is an example of "virtually
absolute" discretion.

457

450. Casper & Posner, supra note 364, at 116.
451. See Letter from William H. Taft to Willis Van Devanter (Feb. 4, 1922), Taft

Papers, supra note 78, at Reel 238 (specifically rejecting any suggestion that "the Court
ought to define the rules which shall govern it in the issue of the writs of certiorari").

452. Perry, supra note 11, at 34; see also Provine, supra note 11, at 43 ("Because the
Court has long had the means available to reduce the influx of cases, the logical
conclusion is that the Court intentionally subjects itself to the widest possible range of
petitions."); Richard L. Revesz & Pamela S. Karlan, Nonmajority Rules and the Supreme
Court, 136 U. Pa. L. Rev. 1067, 1080 (1988) ("The discretion of an individual Justice in
voting on petitions for certiorari is narrowed neither by statute nor by Court rule .... And,
the Court has done nothing to cabin significantly the discretion accorded it.").

453. Shapiro, supra note 392, at 578; cf., e.g., Redish, supra note 423, at 47-74
(arguing against the legitimacy of judicial discretion in matters of jurisdiction and
particularly criticizing abstention doctrines).

454. Shapiro, supra note 392, at 578.
455. Id.; see also id. at 589 (stating that reasoned discretion in matters of'jurisdiction

calls for "articulated reasoning," "careful elaboration of ... decisions," and "continued
oversight by the legislative branch").

456. Id. at 579.
457. Id. at 575-76; see also id. at 578 n.215 (criticizing Bickel's argument that Times

Film Corp. v. City of Chicago, 365 U.S. 43 (1961), should have been dismissed on ripeness
grounds in order to avoid legitimating censorship, observing that "[e]ven though the
legitimation argument might be a basis for denying certiorari, its relationship to the
ripeness argument is too remote to support an exercise of reasoned discretion on that
ground"); cf. Redish, supra note 423, at 98 (criticizing Bickel's "passive virtue" view of
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Although commentators early on called for the Court to explain
briefly its reasons for denying certiorari, 45 8 the Court has not obliged.
While this refusal to explain "gives the justices greater flexibility in
agenda setting,"459 it makes certiorari difficult to reconcile with the legal
process conception of the rule of law.460 Indeed, Alexander Bickel

standing while noting that "[u]nder its discretionary certiorari power . . . the Supreme
Court can easily avoid the dangers he feared, simply by denying the application for the
writ").

458. See Frank D. Moore, Right of Review by Certiorari to the Supreme Court, 17
Geo. LJ. 307, 308 (1929).

459. O'Brien, supra note 8, at 242; see also Stearns, supra note 414, at 1350 n.123
(noting that "the certiorari process is, not surprisingly, more political than is the process of
deciding the merits of particular cases because, unlike case decisions, Justices rarely
publish their reasons for granting or denying certiorari petitions, and therefore do not feel
bound by prior votes on certiorari petitions"); cf. Anastasoff v. United States, No. 99-
3917EM, 2000 WL 1182813, at *1 (8th Cir. Aug. 22, 2000) (holding that the duty to follow
precedent is inherent in the judicial power and that a court rule that frees a court from
this obligation violates Article III). But see Michael Stokes Paulsen, Abrogating Stare
Decisis by Statute: May Congress Remove the Precedential Effect of Roe and Casey?, 109
Yale L.J. 1535, 1537-38 (2000) (arguing that Congress has the power to alter the law of
stare decisis and free courts from being bound by precedent).

460. See Fallon, supra note 439, at 30-33 (describing legal process ideal-typical
conception of the rule of law as "maintain[ing] that a reasoned connection between
recognized legal norms and sources of authority and the outcome in particular cases often
will satisfy the requirements of the Rule of Law, even if the result is not determined by a
clear rule or an original historical understanding"). Fallon points to certiorari as a
"seemingly settled understanding[ ]" to illustrate his claim that "reasoned elaboration of
the grounds for decision" is not always "necessary to the Rule of Law." Id. at 32. Reasoned
elaboration is certainly not required by the rule of law where rule of law concerns are met
by the existence of a clear rule. See id. at 52 (suggesting that the legal process conception
of the rule of law is most significant "in the absence of reasonably clear, controlling, pre-
existing rules, or an authoritative original understanding"). The difficulty with certiorari,
in terms of the rule of law, is that it rests on neither clear rules nor reasoned elaboration.
(Fallon also suggests that certiorari is akin to jury trial in that "procedural formalities ...
seem designed to ensure reasoned, deliberative decisionmaking" in both. Id. at 51 n.246.
The requirement of unanimity or near-unanimity may well promote reasoned, deliberative
decisionmaking, but modern certiorari practice hardly seems to encourage or involve
deliberation.) And although certiorari is "seemingly settled," the whole point of this
Article, of course, is precisely to attempt to "unsettle" those views.

Cass Sunstein is, in important respects, an intellectual descendent of Bickel. See
Sunstein, supra note 423, at 8 n.8 (noting obvious connections between Sunstein's
argument for decisional minimalism and Bickel's approach, while noting some differences
as well). Sunstein describes denials of certiorari as "reasonless" and "entirely rule-free and
untheorized," id. at 22, and simultaneously applauds Justice Breyer's concurring opinion
in BMW v. Gore, 517 U.S. 559, 586 (1996), for treating "unconstrained discretion" as a
"violation of the rule of law," id. at 81-82. He does not, however, turn the latter against the
former.

Nor does the historicist ideal type serve to reconcile certiorari with the rule of law.
See Fallon, supra note 439, at 11-14 (describing the historicist ideal type as "rule by norms
laid down by legitimate lawmaking authorities prior to their application to particular
cases"). With the exception of the rule of four, the Supreme Court no longer follows the
approaches to certiorari described in the hearings on the Judges' Bill. See Stevens, supra
note 16, at 13-14. Finally, it is hard to see how certiorari might be justified by the

1724 [Vol. 100: 1643

HeinOnline -- 100 Colum. L. Rev. 1724 2000



2000] QUESTIONING CERTIORARI 1725

pointed to certiorari as the clearest example of techniques that "cannot
themselves be principled in the sense in which we have a right to expect
adjudications on the merits to be principled."46 1

It has also been suggested that if "all petitions [were] channeled
through experienced Supreme Court lawyers, the inadequacies of [the
rule] would be less apparent. Assuming the Court is fairly consistent in
its choices, much of what the rule lacks in specificity would be compen-
sated for by the experience of the Supreme Court bar. ' 462 But the Court
has not acted to impose any meaningful limits on membership in its bar:
Essentially anyone admitted to the bar of any state for three years (and
who pays a modest fee) is admitted.46 3 The reason is simple:

[T]he Court profits by having a large pool of cases from which
to make its selections. Were the bar sufficiently organized and
capable of limiting itself to the presentation of the few hundred
cases each term which are given serious consideration by the
Court, the Justices themselves would soon lose the essence of
the discretionary power they now possess. 464

Perhaps the most graphic illustration of how certiorari frequently op-
erates in the area of will and not law is the common practice of defensive
denials. In a defensive denial, a Justice votes to deny certiorari-not due
to the unimportance of the issue involved-but due to disapproval of the

substantive ideal type of the rule of law, for it is hard to see anything in certiorari practice
that resembles "a morally authoritative guide to human conduct." Fallon, supra note 439,
at 21 (describing the substantive ideal type). These difficulties may help to explain,
however, the persistence of the rule of four.

461. Bickel, supra note 411, at 132 (noting that this is "avowedly true at least of
certiorari"); see Stern & Gressman, supra note 3, at 166 ("Certiorari is a discretionary
jurisdiction, one that can be invoked or withheld for any reason that the Court sees fit.").
The most that even Gerald Gunther's scathing critique of Bickel's passive virtues could
muster in this regard was that certiorari is "not ... wholly without standards." Gunther,
supra note 423, at 13; cf. Wechsler, Appellate Jurisdiction, supra note 391, at 10 (noting
that the Court has by rule defined neutral standards for the exercise of its certiorari
discretion but calling not only for the maintenance, improvement, and faithful application
of these standards, but also for the amendment of the governing statutes "to play a larger
part in the delineation of the causes that make rightful call upon the time and energy of
the Supreme Court").

462. Provine, supra note 11, at 42; see also Freund Report, supra note 388, at 608-09
(recommending further study of the possibility of creating a specialized Supreme Court
bar).

463. See Sup. Ct. R. 5. There is not even a requirement of familiarity with the
Supreme Court's Rules. Cf. 3d Cir. R. 46.1 (a) (requiring familiarity with Federal Rules of
Civil Procedure, Criminal Procedure, Appellate Procedure, as well as the Local Appellate
Rules and Internal Operating Procedures).

464. Gressman, Much Ado, supra note 9, at 765.
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result the Court is expected to reach on the merits. 465 Remarkably,
"[m]ost justices view defensive denials as an acceptable strategy."4 6 6

C. Certiorari as Administrative Power

One possible response that defenders of current certiorari practice
might make is that the only issue being decided on a certiorari petition is
which court will have the last word in a case. On this view, the judiciary as
a whole must decide the case and, in so doing, exercise judgment in ac-
cordance with the rule of law rather than will. So understood, the Su-
preme Court's power to choose which cases to decide and which to leave
for final adjudication by other courts is better viewed as a species of ad-
ministrative power rather than adjudicative power. 4 6 7 The Judges' Bill
does share kinship with the Rules Enabling Act, and was born in an era of
considerable faith in the notion of neutral expertise in general and neu-
tral expertise regarding the establishment of judicial procedure in
particular.

468

465. See Perry, supra note 11, at 198-207 (describing defensive denials and reporting
that all five current Justices interviewed "admitted that defensive denials occur"); see also
William 0. Douglas, The Court Years: 1939-1975, at 94-95 (1980) (noting that decisions
to defensively vote to deny certiorari are "often made at Conference, and everyone who has
been on the Court has succumbed to that influence," yet noting that they can be unwise if
the future Court is even less hospitable); Provine, supra note 11, at 126 (discussing
defensive denials).

466. Perry, supra note 11, at 207; see also id. at 198-207 (documenting strategic use
of defensive denials by various Justices).

467. See, e.g., Bice, supra note 381, at 392 (attempting to reconcile limited grants of
certiorari with judicial review by limiting the Marbury model to trial courts and viewing the
'essential function of appellate courts" as reviewing "the work of trial courts to correct
error and to provide uniformity of decision"); Harmett, supra note 412, at 141 n.112
(noting that certiorari practice "resembles administration or management more than
adjudication"); Wechsler, Neutral Principles, supra note 392, at 9 (noting that "[tihe
system rests upon the power that the Constitution vests in Congress to make exceptions to
and regulate the Court's appellate jurisdiction" and that "it is addressed not to the
measure ofjudicial duty in adjudication of a case but rather to the right to a determination
by the highest as distinguished from the lower courts"). As early as 1930, Frankfurter and
Landis noted that the Judges' Bill "widened the area of administrative discretion and
enlarged the part inevitably played by individuals." Frankfurter & Landis, 1929 Term,
supra note 383, at 1.

468. See, e.g., Ross, supra note 73, at 106-07 (noting that "[e]fforts toward judicial
'education' and the introduction of scientific expertise into the judicial process were
quintessentially progressive. They reflected the progressives' faith that humanity was
capable of improving itself through rational and scientific means. .. ").

Professor James Pfander's recent argument that the Constitution requires that the
Supreme Court have the power to act as hierarchical supervisor of the inferior federal
courts, see Pfander, supra note 19, at 1436, appears to project the assumptions of the
progressive era into the constitution. But see WilfredJ. Ritz, Rewriting the History of the
Judiciary Act of 1789, at 5-6, 72, 78-79 (1990) (demonstrating the nonhierarchical nature
of judiciaries at the founding).

While a full response to Pfander's interesting argument is beyond the scope of this
Article, I note two additional difficulties with it. First, Pfander relies heavily on the history
of the prerogative writs of mandamus, prohibition, and habeas corpus, but does not
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This approach is best represented by two former Supreme Court
clerks, Samuel Estreicher and John Sexton, who conducted a detailed le-
gal study of the workings of the certiorari process and advocated treating
the Supreme Court as the "manager of a system of courts." 469 They urged
viewing the Court as a "wise manager" that should "delegate[ ] responsi-
bilities to subordinates and, absent an indication that something is awry,
accord[ ] their decisions a presumption of validity."470 They acknowl-

adequately explain how such prerogatives of the King and the King's Judges became
attached, as a matter of constitutional compulsion, to a republican judiciary of limited
jurisdiction. See generally, de Smith, supra note 23, passim (discussing the evolution of
prerogative writs in England); Jenks, supra note 23, passim (tracing the history of the
prerogative writs in England). The Constitution explicitly protects the one prerogative
writ that guards individual liberty. See U.S. Const. art. I, § 9, cl. 2 ("The [p]rivilege of the
[w]rit of [h]abeas [c]orpus shall not be suspended.... ."). It does not, however, explicitly
protect other prerogative writs nor assign their control to either the executive or the
judiciary. Instead, it gives to Congress both the power to make regulations and exceptions
to the Supreme Court's appellate jurisdiction, see U.S. Const. art. III, § 2, cl. 2; cf.
Wechsler, Neutral Principles, supra note 392, at 10 (noting proposals in the 1940s to
amend the Constitution to shift the regulations and exceptions power from Congress to
the Court), and the power to make all laws necessary and proper to carry into effect the
judicial power. See U.S. Const. art. I, § 8, cl. 18; see, e.g., Dickerson v. United States, 120 S.
Ct. 2326, 2332 (2000) (noting that Supreme Court's supervisory power over inferior
federal courts is subject to ultimate congressional authority). Second, even if Pfander is
correct that this history supports the idea of a constitutionally-protected supervisory power,
it is difficult to see how the history of these writs requires any broader power than a power
to ensure that inferior courts do not ignore their jurisdictional limitations and obligations.
Significantly, Pfander does not rely on the history of the prerogative writ of certiorari, for
he acknowledges that "Congress refrained from conferring any freestanding powers to
issue writs of certiorari . . . in the Judiciary Act of 1789" and voices no constitutional
objection. Pfander, supra note 19, at 1510. And nothing in the legislative history of the
1891, 1914, 1916, or 1925 Acts suggests that anyone at any of these times thought that
Congress was constitutionally required to confer such a power or to give the Supreme
Court discretion to control its docket.

469. Samuel Estreicher &John Sexton, A Managerial Theory of the Supreme Court's
Responsibilities: An Empirical Study, 59 N.Y.U. L. Rev. 681, 717 (1984) [hereinafter
Estreicher & Sexton, Managerial Theory]. (As a student at New York University School of
Law, I served as a research assistant to Professor Sexton in connection with this Article.) A
revised version of this Article was published in a book designed to be "more accessible to
the non-lawyer." Estreicher & Sexton, Redefining, supra note 11, at 4. Estreicher and
Sexton believe that this transformation to a managerial role "was arguably codified" by the
Judges' Bill. Estreicher & Sexton, Managerial Theory, supra, at 717 n.142; cf. David E.
Engdahl, What's In a Name? The Constitutionality of Multiple "Supreme" Courts, 66 Ind.
L.J. 457, 503-04 (1991) (noting that "the Supreme Court's hierarchical primacy in a
pyramided judicial structure"-a design different from the one "with which our federal
history began" and "by no means what the text of the Constitution requires"-has enabled
the Court to "accrete enormous political power in its hands").

470. Estreicher & Sexton, Managerial Theory, supra note 469, at 718; see also
Levinson, supra note 445, at 731 & n.75 (suggesting that what Perry calls legal and
jurisprudential may illuminate the bureaucratic nature of the court and that the Supreme
Court, "at least at the level of decisions on certiorari, is better conceived as a bureaucratic
organization ... than as anything that might plausibly be described as a truly deliberative
body"); cf. Stearns, supra note 414, at 1352 (contending that the Supreme Court's
certiorari jurisdiction permits the Court to avoid path manipulation by litigants).
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edged that the Court's rule governing certiorari is "hopelessly indetermi-
nate and unilluminating,"4 7' and suggested detailed alternative crite-
ria 4 7 2 that could supplant "the ever-present tendency of the Justices to
conceive of the case selection process in political terms." 4 7 3 Making the
analogy to administrative law quite explicit, they even suggested that the
Court might emulate "the Administrative Procedure Act's rulemaking
procedures [by] disseminat[ing its criteria] throughout the legal
community."

4 74

There is a fundamental difficulty with viewing certiorari as adminis-
trative power: The Supreme Court has certiorari jurisdiction over both
the state courts and the inferior federal courts. Yet, it is difficult to see
any basis for the Supreme Court to claim administrative power over state
courts. As the Court explained earlier this year, "This Court has supervi-
sory authority over the federal courts," but it "is beyond dispute that we
do not hold a supervisory power over the courts of the several States."4 7 5

Put slightly differently, when administering its certiorari jurisdiction over
inferior federal courts, the Supreme Court could be understood to be
allocating cases among the members of the federal judiciary who to-
gether exercise the judicial power of the United States, in a way roughly
analogous to the way the judicial panel on multidistrict litigation allocates
cases for pretrial proceedings to various district courts and judges, 476 or
even more roughly, the way a multimember court that does not always sit
en banc allocates cases among its judges. 477 When the Supreme Court
administers certiorari jurisdiction over state courts, however, it is deter-
mining whether the judicial power of the United States shall be called
into play at all.

Even as limited to inferior federal courts (or assuming that the objec-
tions to the Supreme Court exercising administrative authority over state
courts were overcome), there remains another significant difficulty with
viewing certiorari as administrative power: Faith in such apolitical man-
agement by experts has been deeply shaken, not only in administrative
law generally, but in procedural law in particular.4 78 Debates over the

471. Estreicher & Sexton, Managerial Theory, supra note 469, at 790.
472. See id. at 720-37.
473. Id. at 791.
474. Id. at 800.
475. Dickerson v. United States, 120 S. Ct. 2326, 2332-33 (2000).
476. See 28 U.S.C. § 1407 (1999).
477. See, e.g., D.N.J. Local Civ. R. 40.1 (describing the allocation and assignment of

cases among district judges). Even here, there are powerful reasons to have rules
governing the allocation rather than leaving it to the exercise of unfettered discretion. See
J. Robert Brown, Jr. & Allison Herren Lee, Neutral Assignment of Judges at the Court of
Appeals, 78 Tex. L. Rev. 1037, 1066-1069 (2000).

478. See Post, Achievements, supra note 73, at 61 ("As a good child of the Progressive
era, Taft seemingly regarded judicial reform as purely technical and apolitical."); id. at 68
(noting that " [i] n our own fallen world of post-Progressive disillusion," "ChiefJustices after
Taft can no longer share his naive Progressive faith in the neutrality of disinterested
administration"). See generally Richard B. Stewart, The Reformation of American
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Federal Rules of Civil Procedure reflect this loss of faith, with the
rulemaking process seen less and less as something to be left in the hands
of neutral experts in the "just, speedy, and inexpensive" decision of cases,
but rather an arena for battle over the substantive results of cases. 47 9 It is
hardly surprising in this environment that the Supreme Court has not
heeded Estreicher and Sexton's call for clearer and more detailed stan-
dards governing certiorari: Not only would any such standards tend to
reduce the Court's agenda-setting power, but also the debate over the
content of those standards would itself likely be highly political. In any
event, it has become far more difficult to justify judicial control over the
judicial agenda on the basis of such neutral administrative expertise.

There is a final reason the Court might be reluctant to heed Es-
treicher and Sexton's advice-a reason that Estreicher and Sexton them-
selves note:

Administrative Law, 88 Harv. L. Rev. 1669, 1669 (1975) (arguing that "American
administrative law is undergoing a fundamental transformation that calls into question its
appropriate role in our legal system"); Peter L. Strauss, From Expertise to Politics: The
Transformation of American Rulemaking, 31 Wake Forest L. Rev. 745, 766 (1996) (noting
that the last seven years have "been characterized by continued growth in political control
mechanisms over rulemaking and debate over the virtues ofjudicial review"). The move in
administrative law from reliance on expertise to reliance on a participatory process may be
mildly reflected in the Supreme Court's amicus practice. See, e.g., South Cent. Bell Tel.
Co. v. Alabama, 526 U.S. 160, 171 (1999) (refusing to consider respondent's request to
abandon negative commerce clause jurisprudence, proferred as an alternative grounds for
affirming state court judgment, because "the State did not make clear it intended to make
this argument until it filed its brief on the merits" and explaining that the Court "would
normally expect notice of an intent to make so far-reaching an argument in the
respondent's opposition to a petition for certiorari . . . thereby assuring adequate
preparation time for those likely affected and wishing to participate"); see also Gregory A.
Caldeira & John R. Wright, Organized Interests and Agenda Setting in the U.S. Supreme
Court, 82 Am. Pol. Sci. Rev. 1109, 1122 (1988) (relying on data regarding amicus briefs to
argue that the Court "is quite responsive to the demands and preferences of organized
interests when choosing its plenary docket");Joseph D. Kearney & Thomas W. Merrill, The
Influence of Amicus Curiae Briefs on the Supreme Court, 148 U. Pa. L. Rev. 743, 761-65
(2000) (noting that the first Supreme Court rule regarding amicus briefs was in 1939, that
in the 1940s and 1950s they were discouraged, but that beginning in the late 1950s and
early 1960s the Court began to move toward its current "open door" policy of accepting
virtually all amicus briefs).

479. See, e.g., Robert G. Bone, The Process of Making Process: Court Rulemaking,
Democratic Legitimacy, and Procedural Efficacy, 87 Geo. L.J. 887, 889 (1999) (noting that
"court rulemaking has moved toward a legislative model and away from the traditional
model based on reasoned deliberation and expertise. Because procedure has substantive
effects and involves controversial value choices, critics argue, rulemaking is
'political' . ".. ); Stephen B. Burbank, The Costs of Complexity, 85 Mich. L. Rev. 1463,
1473 (1987) (reviewing Richard L. Marcus & Edward F. Sherman, Complex Litigation:
Cases and Materials on Advanced Civil Procedure (1985)) (arguing that "the perception
that procedural rules are not neutral makes it important to try to identify the impact of
procedural rules and to be candid in describing [both] that impact . . . . [and] the
purposes of procedural rules" and that "consideration should be given to the political
legitimacy of the process by which they are formulated or applied and of the actors who
are formulating or applying them"). The quotation in the text is from Fed. R. Civ. P. 1.
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One possible criticism is that our managerial conception of the
Court's responsibilities is fundamentally at odds with the view
that courts are obligatory decision makers who do not "manage"
dockets but render justice in all cases properly before them, so
that open avowal of the Court's managerial discretion is likely to
exacerbate doubts about the legitimacy of its judicial review
function.

48 0

Estreicher and Sexton reject this criticism and think it "misguided," not-
ing that the Supreme Court "ceased long ago to be a court of mandatory
jurisdiction." 48 ' Their observation is true, but it simply sidesteps the con-
ceptual tension between certiorari practice and judicial review.

In their book, Estreicher and Sexton added a section aptly called
"Recasting the Marbury v. Madison Model." 482 There, while purporting to
reconcile their managerial approach with the Marbury v. Madison model,
they instead criticized "the claimed linkage between the Marbury v.
Madison model and the insistence on [the] universal availability" of the
Supreme Court.483 They are correct to sever any asserted "connection
between legitimacy and universal availability." 4 84 Marbury did not assert
the universal availability of the Supreme Court; indeed, its holding was
precisely to the contrary. 485 Marbury did, however, rest the legitimacy of
judicial review on a court's obligation to decide a case properly before it.
Estreicher and Sexton fail to wrestle with that genuine Marbury v. Madison
model, contenting themselves with shredding the papier mache model
they recasted. 48 6 The Supreme Court, in contrast, apparently prefers to
leave the classic Marbury model in place despite its tension with certiorari
practice.

VI. THE IMPORTANCE OF CERTIORARI

In questioning certiorari, I do not doubt its importance. Indeed, the
power to select cases-like other doctrinal devices that reduce the impact
of particular decisions, such as non-retroactivity and qualified immu-
nity-makes it easier for the Supreme Court to change its interpretation
of the Constitution. 48 7 The power to refuse to hear cases enables the

480. Estreicher & Sexton, Managerial Theory, supra note 469, at 740; see also Post,
Achievements, supra note 73, at 68 (noting that "executive administration" of the judiciary
"contains important elements that are essentially political, and that therefore stand in
tension with American ideals ofjudicial nonpartisanship and with the American institution
of judicial review").

481. Estreicher & Sexton, Managerial Theory, supra note 469, at 740.
482. Estreicher & Sexton, Redefining, supra note 11, at 129-30.
483. Id. at 130.
484. Id.
485. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 173-180 (1803) (holding that the

Supreme Court lacked jurisdiction).
486. See Baker, supra note 440, at 1474 ("Their straw person is the age-old myth that

wronged litigants may take their cases 'all the way to the Supreme Court.'").
487. See Harper v. Virginia Dep't. of Taxation, 509 U.S. 86, 105 (1993) (Scalia, J.,

concurring) (arguing that "[p]rospective decisionmaking is the handmaid of judicial
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Court to bide its time and "to escape, at least temporarily, from the logi-
cal implications of an initial unpopular on-the-merits decision." 488 It also
enables the Court to intervene selectively, without committing itself to
policing a new area it brings under its supervision. As a result, then, the
procedural license given by certiorari has had a profound role in shaping
our substantive constitutional law.4 8 9

activism" and was promoted as a method of judicial lawmaking); Powe, supra note 392, at
426-27 (observing that non retroactivity doctrine was produced by an odd coalition of
Justices who favored it because "it freed them to do good" plus Justices who sought "to
minimize the damage" caused by decisions they thought wrong, and labeling the latter
"unwitting facilitators" of the former); John C. Jeffries, Jr., The Right-Remedy Gap in
Constitutional Law, 109 Yale L.J. 87, 98 (1999) (noting that "doctrines that deny full
individual remediation reduce the cost of innovation, thereby advancing the growth and
development of constitutional law").

In commenting on an earlier draft of this Article,JohnJeffries suggested that repeated
denials of certiorari can also be used by the Supreme Court to suggest to the lower courts
that it is no longer interested in vigorously policing compliance with existing precedent,
thereby encouraging them to experiment with departures from that precedent. He points
to the repeated denials of certiorari in the 1970s in cases involving the more or less open
flouting of Aguilar v. Texas, 378 U.S. 108 (1964) and Spinelli v. United States, 393 U.S. 410
(1969), a pair of cases that were ultimately overruled in Illinois v. Gates, 462 U.S. 213, 238
(1983).

488. Provine, supra note 11, at 66. This function stands in marked contrast to Taft's
statement in Congress:

We are confident that in neither case would a constitutional question of any real
merit or doubt escape our review by the method of certiorari. The restrictions
are put on merely to keep out constitutional questions that have really no weight
or have been fully decided in previous cases and that have only been projected
into the case for the purpose of securing delay or a reconsideration of questions
the decision of which has already become settled law.

66 Cong. Rec. 2922 (1925) (reproducing letter from Taft to Copeland of Jan. 16, 1925).
Of course, at any given point in time, the Supreme Court might lack a plan for its

agenda, in which case it might "confine its case selection to those petitions demonstrating
clear lower court conflict that had spread to a number of circuits," thus reducing the
Court's "policymaking capacity." Pacelle, supra note 11, at 202-03 (suggesting that this
may be at work in the Rehnquist Court); cf. John C. Jeffries, Jr. & Daryl L. Levinson, The
Non-Retrogression Principle in Constitutional Law, 86 Cal. L. Rev. 1211, 1249 (1998)
(suggesting that the Rehnquist Court "is habituated to the exercise of power but has no
clear agenda" and therefore "invalidates laws for internal inconsistency and legislative
sloppiness, for reasons that border on the trivial.... and.., for reasons that the Court is
unwilling or unable to give").

489. The discretion provided by the Judges' Bill of 1925 also played a role in the
battle over Roosevelt's Court-packing plan. In proposing his plan in February of 1937,
President Roosevelt claimed that "the personnel of the Federal judiciary is insufficient to
meet the business before them," producing delay and expense. Message From the
President of the United States Transmitting a Recommendation to Reorganize the Judicial
Branch of the Federal Government, reprinted as Appendix A to S. Rep. 75-711, at 25
(1937). Chief Justice Hughes's famous responsive letter stated at the outset that the
"Supreme Court is fully abreast of its work," that "[t]here is no congestion of cases upon
our calendar," and that the Court has "been able for several terms to adjourn after
disposing of all the cases which are ready to be heard." Letter from Charles Evans Hughes
to Burton K. Wheeler, Mar. 21, 1937, reprinted as Appendix C to S. Rep. No. 75-711, at 38.
This state of affairs was made possible by the Judges' Bill. The Senate Report rejecting
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Consider, for example, the incorporation doctrine. The Supreme
Court launched the idea that some of the protections of the Bill of Rights
were "incorporated" in the Fourteenth Amendment's due process clause
in 1925, four months after the Judges' Bill.49 0 Perhaps that was purely
coincidental. Perhaps the First Amendment right to freedom of speech
would have been applied to the states regardless of whether Congress
gave the Court discretionary control over the bulk of its docket.49'

But would the Supreme Court have incorporated the Fourth, Fifth,
Sixth, and Eighth Amendments if it were obliged to review every state
judgment that upheld a criminal conviction or sentence over a defen-
dant's objection based on one of these Amendments? And if it did, is it
remotely possible that it would have spun out such elaborate doctrinal
requirements if it were required to apply and enforce them in every such
case? Reflect for a moment on what that would have required (and
would still require) from the Court: deciding every losing claim that evi-
dence should have been excluded because obtained in violation of the
Fourth Amendment, 49 2 every losing Miranda493 claim, every losing Mas-
siah49 4 claim, every losing Strickland495 claim, every losing Lockett49 6

claim-and much, much more.497

Roosevelt's plan relied in part on the letter from Hughes, S. Rep. No. 75-711, at 6,
although just how important a role the letter played is debatable. See Richard D.
Friedman, Chief Justice Hughes's Letter on Court-Packing, 1997J. Sup. Ct. Hist. 76, 83
(suggesting that a "myth grew up" that the letter was of crucial importance).

490. Compare the Feb. 13, 1925 passage of the Judges' Bill with the Jun. 8, 1925
announcement of the decision in Gitlow v. New York, 268 U.S. 652, 666 (1925) (assuming
First Amendment right of free speech incorporated in due process).

491. See MichaelJ. Klarman, Rethinking the History of American Freedom, 42 Win. &
Mary L. Rev. 271 (2000) (reviewing Eric Foner, The Story of American Freedom (1998))
(attributing the popularity of freedom of speech in the 1930s to its connection with the
labor movement).

492. See Mapp v. Ohio, 367 U.S. 643, 660 (1961) (applying exclusionary rule to the
states). This would include, for example, every losing challenge to the sufficiency of a
warrant, see, e.g., Illinois v. Gates, 462 U.S. 213, 230-31 (1983) (establishing totality of
circumstances test for validity of warrant) and every losing challenge to a stop and frisk,
see, e.g., Terry v. Ohio, 392 U.S. 1, 16-20 (1968) (frisk acceptable when stop is justified
and frisk "reasonably related to circumstances").

493. See Miranda v. Arizona, 384 U.S. 436, 444-45 (1966) (requiring police to give
warnings to those in custody prior to interrogation).

494. See Massiah v. United States, 377 U.S. 201, 206 (1964) (forbidding use of post-
indictment statement elicited by government agents in the absence of counsel).

495. See Strickland v. Washington, 466 U.S. 668, 687-691 (1984) (setting forth
standards for claims of ineffective assistance of counsel).

496. See Lockett v. Ohio, 438 U.S. 586, 604-05 (1978) (forbidding exclusion of
virtually any evidence regarding the offense or defendant's character proferred as
mitigating by the defendant regarding death penalty).

497. See, e.g., Batson v. Kentucky, 476 U.S. 79, 93-98 (1986) (forbidding race-based
peremptory challenges by prosecutors); Brady v. Maryland, 373 U.S. 83, 87 (1963)
(requiring disclosure of material exculpatory information). It is likewise inconceivable
that the Court would have decided that due process requires a court to determine whether
record evidence is sufficient to support a finding of guilt beyond a reasonable doubt, see
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Scholars have noted that the Supreme Court used habeas to enlist
the lower federal courts in enforcing the criminal procedure revolution
on the states. 498 Scholars have also noted that the shift to broader federal
habeas can be traced to, and justified by, the elimination of the right to
Supreme Court review of state court judgments denying federal de-
fenses.4 99 It seems to me, however, that there is a current of causation
running in the other direction as well: The Supreme Court's power to
refuse to review state courtjudgments denying federal claims enabled the
Court to intervene selectively and move the law in its preferred direction
without subjecting itself to an onslaught of cases that it was required to
decide.

50 0

More generally, the Court's unbridled discretion to control its own
docket, choosing not only which cases to decide, but also which "ques-
tions presented" to decide, appears to have contributed to a mindset that
thinks of the Supreme Court more as sitting to resolve controversial ques-
tions than to decide cases. Cases tend to be thought of as "vehicles" for

Jackson v. Virginia, 443 U.S. 307, 321 (1979) (sufficiency of evidence "cognizable in federal
habeas corpus proceeding"), if it were the Court that had to review every state criminal
case in which a defendant asserted that the state courts wrongly rejected his sufficiency
argument. Cf. Hellman, supra note 13, at 435 n.83 (asking if the court would "be so
enamored" of multifactor balancing tests and open-ended standards "if the justices
themselves had to apply tests of that kind in numerous cases").

The doctrine of selective incorporation was also aided by the certiorari process in that
the provisions of the Bill of Rights that the Court did not like "could be left out without the
Court's ever having to justify their exclusion." Powe, supra note 392, at 415.

498. As Barry Friedman has explained:

If the Supreme Court intended to invigorate the concept of due process, and if
the Court's review capabilities were limited, the way to obtain a new set of views
and gradually expand the body of criminal constitutional law was to draft habeas
courts as 'foot soldiers' in the due process revolution.

Barry Friedman, Pas de Deux: The Supreme Court and the Habeas Courts, 66 S. Cal. L.
Rev. 2467, 2484 (1993); see also Powe, supra note 392, at 420 (noting the "dramatic
changes in habeas corpus wrought by the Warren Court as the means of implementing its
sweeping overhaul of police practices and criminal procedure"); Barry Friedman, A Tale of
Two Habeas, 73 Minn. L. Rev. 247, 273-77 (1988) (arguing that the Court "drafted habeas
into service to provide the federal review of state criminal cases the Court could not
supply").

499. See Liebman, supra note 277, at 2075-81 (arguing that the increased scope of
habeas was a response to the decreased availability of as-of-right review of state court
judgments in the Supreme Court); id at 2092 ("The moment Supreme Court review as of
right was not meaningfully available . . . following the Court's unofficial, then Congress'
official, certiorarification of the Court's appellate docket, the Court reinvigorated habeas
corpus review.").

500. I do not mean to suggest that such institutional capacity was a sufficient
condition for the criminal procedure revolution. See, e.g., Powe, supra note 392, at 446
(linking the criminal procedure revolution to the War on Poverty); Michael J. Klarman,
Rethinking the Civil Rights and Civil Liberties Revolutions, 82 Va. L. Rev. 1, 62-66 (1996)
(arguing that the Warren Court's dramatic changes in criminal procedure were a product
of changing attitudes about race, poverty, and fascist methods of criminal prosecution).
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deciding controversial questions, 50 1 and some distinguished commenta-
tors suggest that the role of the Supreme Court is to authoritatively pro-
nounce the law, with the limitation of the judicial power to "cases and
controversies" simply a way to limit the occasions for those
pronouncements.502

Perhaps surprisingly, one of the clearest judicial statements that the
Supreme Court should be concerned with deciding controversial issues
rather than live cases comes from Chief Justice Rehnquist. In Honig v.
Doe, he argued that the Supreme Court should simply exempt itself from
the mootness doctrine once it has granted certiorari. 50 3 The majority of
the Court has never explicitly adopted Rehnquist's view, but it has come
pretty close. For example, in its most recent nude dancing case, it con-
cluded that the case was not moot even though the dancing establish-
ment bringing the challenge to a local ordinance had been closed, its
building had been sold to a real estate developer, and its seventy-two-year-
old owner no longer had an interest in or intention to own or operate a
nude dancing business. 50 4 Significantly, the Court relied in part on the

501. See, e.g.,Judicial Conference of the Second Judicial Circuit of the United States,
160 F.R.D. 287, 375 (1994) (comments by Justice Clarence Thomas) ("what we try to do is
to pick those [cases] that are the best vehicles to decide a recurring, important issue");
Estreicher & Sexton, Managerial Theory, supra note 469, at 734 (describing a category of
cases "presenting vehicles for advances in the development of federal law"); see alsoJon A.
Soderberg, The "Constitutional" Assault on the Virginia Military Institute, 53 Wash. & Lee
L. Rev. 429, 454 (1996) (describing government's certiorari petition as asking the Court to
"use the VMI case as a vehicle for declaring that actions that discriminate on the basis of
sex should be subject to ... strict ... scrutiny"); cf. Colorado v. Nunez, 465 U.S. 324, 328
(1984) (Stevens, J., concurring) ("[O]nce we agree that we lack jurisdiction, this case no
more provides a vehicle for deciding the question . . .than if the petition for a writ of
certiorari had never been filed.").

502. See, e.g., Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional
Interpretation, 110 Harv. L. Rev. 1359, 1376-1381 (1997) (defendingjudicial supremacy in
constitutional interpretation based on view that role of Supreme Court is to settle
authoritatively what is to be done); cf. Frederick Schauer, Giving Reasons, 47 Stan L. Rev.
633, 655 (1995) (describing ban on advisory opinions as a good strategic way to cabin the
courts and prevent overreaching).

503. 484 U.S. 305, 329-330 (1988) (Rehnquist, C.J., concurring). In arguing that the
mootness doctrine is not constitutional in nature, Rehnquist relied on the "capable of
repetition, yet evading review" exception, id. at 330-31, an exception that, unless confined
to situations in which the repetition involves the same complaining party, reflects the same
underlying view that the Supreme Court sits to resolve controversial issues rather than
decide cases. See Gene R. Nichol, Jr., Moot Cases, Chief Justice Rehnquist, and the
Supreme Court, 22 Conn. L. Rev. 703, 715 (1990) (arguing that Rehnquist's proposal is no
different than existing mootness exceptions that already show "far more interest in the
existence of an unresolved legal issue than in an actual lingering dispute between the
litigants" and endorsing the proposal because it would ensure that "the rigors of the case
or controversy requirement do not unnecessarily thwart the Court's performance as
'ultimate arbiter' of the Constitution," citing the Court's extravagant assertion of judicial
supremacy, Cooper v. Aaron, 358 U.S. 1, 17-18 (1958)).

504. See City of Erie v. Pap's A.M., 120 S. Ct. 1382, 1390 (2000).
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respondent's failure to raise the mootness issue before certiorari had
been granted. 50 5

What is not surprising is that those who believe that the Supreme
Court should be the nation's moral leader and view the Court as "a pri-
mary instrument of constitutional amendment"50 6 applaud its agenda-set-
ting power. This applause was perhaps most audible in the reaction to
the 1972 Freund Commission Report calling for a National Court of Ap-
peals.5 0 7 For example, in a remark more in keeping with Taft's original
description of his goal than with Van Devanter's more politic argument
to the Senate, Eugene Gressman claimed that "informed arbitrariness is
at the very heart of the certiorari jurisdiction. The justices are supposed
to be motivated to grant or deny review solely by their individual subjec-
tive notions of what is important or appropriate for review by the
Court."50 8 Under the Freund proposal, former Chief Justice Warren as-
serted, "Inevitably the capacity of the Supreme Court to maintain the
Constitution as a living document ... would be jeopardized." 50 9

As Warren saw it, the purpose of the Judges' Bill was "to permit the
Court not only to achieve control of its docket but also to establish our

505. Id. at 1390; see also Peter W. Low & John C. Jeffries, Jr., Federal Courts and the
Law of Federal-State Relations 27 (4th ed. Supp. 2000) (suggesting that Court in Pap's
adopted Rehnquist's view in Honig without acknowledgment).

506. Frank R. Strong, The Time Has Come To Talk of Major Curtailment in the
Supreme Court's Jurisdiction, 48 N.C. L. Rev. 1, 14 (1969); see id. at 15 (noting a "growing
acceptance of constitutional amendment by judicial interpretation"). Strong advocated
that the Supreme Court be "reconstituted as the nations's constitutional court of last
resort," with a new court to handle what he dubbed "ordinary judicial review." Id. at 31; cf.
O'Brien, supra note 8, at 247-48 (noting that in the late 19th century less than 4% of its
cases involved constitutional law, while by the late 20th century, nearly half did).

507. See Freund Report, supra note 388, at 590-95. For a description and evaluation
of the Freund proposal, as well as other proposals that were made in its wake (such as
Comm'n. on Revision of the Fed. Court Appellate Sys., Structure and Internal Procedures:
Recommendations for Change, 67 F.R.D. 195 (1975) (commonly known as the Hruska
Report)), see Estreicher & Sexton, Managerial Theory, supra note 469, at 689-704. For
present purposes, the details of the various proposals are of less concern than the vision of
the Court held by the critics of those proposals.

508. Eugene Gressman, The National Court of Appeals: A Dissent, 59 A.B.A. J. 253,
255 (1973). Moreover, placing case selection "in the hands of lower court judges would
tend to elevate and perpetuate their more conventional views of the law, thereby
precluding much of the innovative and developmental aspects of Supreme Court
litigation." Id. at 257. In 1964, Professor Gressman described the prior decade as the
Court coming to "full flower as arbiter of constitutional and legal problems of national
import." Gressman, Much Ado, supra note 9, at 744.

509. Retired ChiefJustice Warren Attacks, ChiefJustice Burger Defends Freund Study
Group's Composition and Proposal, 59 A.B.A. J. 721, 727 (1973) (statement of Justice
Warren) [hereinafter Warren Attacks, Burger Defends]. Turning concerns about judicial
propriety on their head, Warren criticized the Freund proposal, precisely because (unlike
the Judges' Bill of 1925), it had not been prepared by the members of the Court. See id. at
726 (praising the Judges' Bill because it "emerged only after a long and careful study ....
by a committee composed of Chief Justice Taft and Justices Van Devanter, McReynolds,
and Sutherland" and criticizing the Freund commission as "seven well-meaning lawyers
and law professors").
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national priorities in constitutional and legal matters. '51 0 "Those stan-
dards cannot be captured in any rule or guideline that would be mean-
ingful to an outside group ofjudges," because what matters are "the con-
cerns and interests and philosophies of the Supreme Court justices."5 11

The requisite "broad overlook and an innovative approach to the law and
the Constitution . . . are acquired only by those who serve on the Su-
preme Court. '5 12 Rotating lower court judges (as proposed by the
Freund Commission) would tend "to deny review of those decisions that
fall into the traditional molds and that seem correctly decided in terms of
precedent and settled law." 5 13 This would cut off the Supreme Court
from cases in which "no one could anticipate that the justices would per-
ceive in those cases the chance to advance the meaning and the applica-
tion of some aspect of the Bill of Rights." 514

Remarkably, some asserted that "only the Court itself can properly
determine which cases it should hear ... to carry out its unique func-
tion."5 15 As former Justice Goldberg put it, "The power to decide cases
presupposes the power to determine what cases will be decided."51 6 Paul
Freund accurately replied, "Whence comes this asserted principle? Not,
surely, from the constitution .... ,,517 Indeed, at the time of the Judges'
Bill in 1925, the Court's control over its docket was viewed as a "new dis-
pensation" from Congress.518

While it is understandable that those who treat Justices of the Su-
preme Court as the nation's moral leaders would endorse judicial review

510. Id. at 728. See also Eugene Gressman, The Constitution v. The Freund Report,
41 Geo. Wash. L. Rev. 951, 959 (1973) (arguing that deciding petitions for certiorari
"involve[s] the establishment of national priorities in constitutional and legal matters").

511. Warren Attacks, Burger Defends, supra note 509, at 728.
512. Id. at 728.
513. Id. at 728-29.
514. Id. at 729; cf. Hogge v. Johnson, 526 F.2d 833, 836 (4th Cir. 1975), cert. denied,

428 U.S. 913 (1976) (Clark, J., concurring) (noting that an "unquestioning application" of
the rule that summary affirmances by the Supreme Court are binding "can lead to nothing
but mischief and place an unnecessary restraining hand on the progress of federal
constitutional adjudication").

515. Pusey, supra note 17, at 76. In his view, the Judges' Bill and the statute creating
the Judicial Conference "go a long way . . . toward elevating the courts to their rightful
place as a separate and quasi-independent branch of the government." Id.

516. Warren Attacks, Burger Defends, supra note 509, at 730 (quoting Arthur
Goldberg, The Case Against a National Court of Appeals, Wash. Post,Jan. 6,1973, atA-14).
Justice Brennan noted his agreement with this statement by Justice Goldberg. See
Brennan, supra note 393, at 484; cf. Leiman, supra note 120, at 978 ("An appellate court
normally decides all cases which are properly brought before it; the judges do not make
their own rules defining what they will and will not hear.").

517. Paul A. Freund, Why We Need the National Court of Appeals, 59 A.B.A.J. 247,
251 (1973); cf. Warren Attacks, Burger Defends, supra note 509, at 722 (statement of
Justice Burger) (defending absences of sitting judges from Freund Commission and noting
"I need not rely on that old cliche that 'War is too important to be left to generals' to
suggest that a searching and objective examination of the work of the Supreme Court need
not necessarily include judges").

518. Frankfurter and Landis, Judiciary Act, supra note 370, at 1.
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coupled with broad agenda-setting power, it is past time to frankly ac-
knowledge that such views are nothing more than a call for mixed gov-
ernment, with one branch-the judiciary-representing the interests and
views of the "better" class of society. 51 9

CONCLUSION

Justice Brennan once stated that choosing cases is "second to none
in importance." 5 20 Indeed, the Supreme Court's power to set its agenda
may be more important than what the Court decides on the merits. Re-
cent scholarship has called into serious doubt the notion that the Su-
preme Court has been or can be the counter-majoritarian hero of some
lawyers' dreams, suggesting instead that the Court lacks both the power
and the inclination to deviate very far from prevailing elite opinion. 521

Yet, when one considers the impact of cases such as Prigg v. Penn-
sylvania,52 2 Dred Scott v. Sandford,523 Brown v. Board of Education,52 4 Mi-

519. John Hart Ely, The Apparent Inevitability of Mixed Government, 16 Const.
Comment. 283, 290-91 (1999) (arguing that the "educated elite" should not be able to
veto "the collective judgment of its ... fellow citizens"); see Michael J. Klarman, What's So
Great About Constitutionalism?, 93 Nw. U. L. Rev. 145, 188-92 (1998) (presenting, despite
its title, not so much an argument against constitutionalism but an argument against
judicial review based on its bias in favor of the elite); see also, e.g., Planned Parenthood v.
Casey, 505 U.S. 833, 864 (1992) (joint opinion of O'Connor, Kennedy, and Souter, J.)
(declining to overrule Roe v. Wade in part because "the thoughtful part of the Nation"
might not accept it).

520. Brennan, supra note 393, at 477; see also Tidewater Oil Co. v. United States, 409
U.S. 151, 175 (1972) (Douglas, J., dissenting) ("The review or sifting of these petitions is in
many respects the most important and, I think, the most interesting of all our functions.");
Judicial Conference of the SecondJudicial Circuit of the United States, 160 F.R.D. 287, 374
(1994) (comments of Justice Clarence Thomas) ("I find [deciding certiorari petitions] to
be a most important part of our work.").

521. See, e.g., Gerald N. Rosenberg, The Hollow Hope: Can Courts Bring About
Social Change? 336-43 (1991) (showing that U.S. courts rarely produce significant social
reform and at best only reinforce social reforms that originate in other government
branches); see also Michael J. Klarman, Brown, Racial Change, and the Civil Rights
Movement, 80 Va. L. Rev. 7 (1994) (arguing that the decision in Brown v. Board of Education
did not directly instigate social change; instead, it precipitated Southern white resistance,
and the portrayal of this resistance on television roused Northern whites to demand
change); cf. Powe, supra note 392, at 216 (suggesting that the members of the Warren
Court were "men with power happily exercising it to promote the values of what were, at
least during the 1960s, the dominant national elites"); Resnik, supra note 229, at 995 ("For
those enamored with 'The Federal Courts' because they assume that inherent in the
charter of life-tenured judges is a commitment to guarding rights, it may well be time to
leave behind that romance.").

522. 41 U.S. (16 Pet.) 539 (1842) (holding unconstitutional a state law against the use
of self-help in recovering those claimed to be fugitive slaves).

523. 60 U.S. (19 How.) 393 (1857) (holding that free blacks whose ancestors were
slaves are not citizens of the United States under the Constitution, and stating that a black
slave who is taken to free territory does not become free, but remains the property of his
owner).

524. 347 U.S. 483 (1954) (finding racial segregation in public schools
unconstitutional).
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randa v. Arizona,525 Furman v. Georgia,5 26 Roe v. Wade,527 Bowers v. Hard-
wick, 5 28 and Cruzan v. Missouri,5 2 9 it may be that the most significant
impact of Supreme Court decisions is to increase the political salience of
the issues decided-regardless of which way the Court decides the
issues.

53 0

For seventy-five of our more than two hundred years under the Con-
stitution, we have had a Supreme Court with a far-ranging power to set its
own agenda and thereby shape the nation's political agenda. On the sev-
enty-fifth anniversary of the Judges' Bill of 1925, it is appropriate to re-
flect upon and question this important feature of our legal and political
landscape.

525. 384 U.S. 436 (1966) (ruling that a person taken into custody by the police must
be informed of various rights).

526. 408 U.S. 238 (1972) (ruling that in some cases the imposition of the death
penalty may constitute cruel and unusual punishment).

527. 410 U.S. 113, 153 (1973) (holding that the right to privacy is "broad enough to
encompass a woman's decision whether or not to terminate her pregnancy").

528. 478 U.S. 186 (1986) (upholding the constitutionality of a Georgia statute that
criminalizes sodomy); see also Boy Scouts of Am. v. Dale, 120 S. Ct. 2446 (2000) (holding
that the Boy Scouts have a constitutional right to exclude an avowed homosexual and gay
rights activist); Kate Zernike, Scouts' Successful Ban on Gays is Followed by Loss in
Support, N.Y. Times, Aug. 29, 2000, at Al (describing erosion of corporate and
governmental support of the Boy Scouts since the Dale decision).

529. 497 U.S. 261 (1990) (finding that there is no constitutionally-protected
fundamental right to die).

530. See, e.g., Rosenberg, supra note 521, at 341 ("While I have found no evidence
that court decisions mobilize supporters of significant social reform, the data suggest that
they may mobilize opponents."); Klarman, supra note 491, at 286-87 (noting that
"[1]andmark Court decisions often seem to mobilize political opposition as effectively as
they advance the cause of freedom that the Court has identified for constitutional
protection"); Carol S. Steiker &Jordan M. Steiker, Sober Second Thoughts: Reflections on
Two Decades of Constitutional Regulation of Capital Punishment, 109 Harv. L. Rev. 355,
438 (1995) ("It is deeply ironic that the impulse to abolish and reform the death penalty
has produced a body of law that contributes substantially to the stabilization and
perpetuation of capital punishment as a social practice."); see also Michael McCann, How
the Supreme Court Matters in American Politics: New Institutionalist Perspectives, in The
Supreme Court in American Politics, supra note 436, at 63, 71 (noting that Court action
.can at once elevate the salience of that issue in the public agenda, privilege some parties
who have perceived interests in the issue, create new opportunities for such parties to
mobilize around causes, and provide symbolic resources for those mobilization efforts in
various venues"); id. at 71-73 (noting that Court rulings may facilitate or catalyze waves of
public mobilization quite contrary to what the Justices intend or expect); Sunstein, supra
note 423, at 33 (noting that the Court "may not produce social reform even when it seeks
to do so [but] may instead activate forces of opposition and demobilize the political actors
that it favors"). I certainly do not mean to suggest that the Supreme Court controls the
nation's agenda, but even if its intervention serves to mobilize political opposition, it plays
a role in shaping that agenda. Cf. Rosenberg, supra note 521, at 111-16 (arguing that
there is little evidence that Brown induced increased press coverage of civil rights issues);
id. at 229-34 (finding no increase in press coverage of abortion after Roe); Levinson, supra
note 445, at 721 & n.25 (reading Rosenberg as calling into doubt not only the ability of the
Supreme Court to effect its desired social changes, but also its ability to "set an agenda for
the nation").
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